LAURA PEPE (MILAN)

ABORTION" IN ANCIENT GREECE

Foreword

The topic of abortion in ancient Greece, and particularly in Athens, has been studied
at length especially in its medical and social dimensions,' but has received less
consideration in the more specific legal field. One of the most important
contributions in this latter perspective is the paper presented at the 1999 Symposion
by Stephen Todd,” whose interest was concentrated especially on the difficult and
controversial interpretation of the fragments of a lost Lysian speech concerning
abortion.” The purpose of my paper is to reconsider this issue, obviously taking into
account Lysias’ fragments that in fact may represent our main legal source on the
topic, and focusing my attention on the possible ways abortion could be handled
under a legal perspective. My paper will be structured on three themes: first I will
deal with the issue of the general perception of abortion in the Greek poleis, and
especially in Athens (§ 1); then, I will attempt an overall interpretation of the
fragments of the aforementioned Lysian speech (§ 2); finally, I will take the
fragments as a starting point for some reflections about the possible “public”
relevance of abortion (§ 3).

The most common Greek term—but not the sole one (see e.g., infra, n. 8)—for abortion

is (ex)amblosis; it appears, for instance, in the title given to a Lysian speech whose few

extant fragments represent one of our main sources concerning the political and legal
relevance of the issue. It is important to stress that, as the analysis of these fragments (see
infra, § 2) shows, the notion covered by the word (ex)amblosis comprises not only our

“abortion” in a proper sense, but also, more loosely, some cases that we would describe

as “miscarriage” (e.g., the expulsion of the foetus as a result of a blow to the woman’s

stomach).

' See e.g., Fontanille (1977); Carrick (1985); Murray (1991); Angeletti (1992); Hanson
(1992); Riddle (1992); Riddle (1997); Laale (1992-1993); Demand (1994), 57-63;
Kapparis (2002).

2 Todd (2003).

The latest editions of the fragments are those of Floristan Imizcoz (2000) and Carey

(2007), which are more complete than the previous ones of Thalheim (1913) and Gernet

(1926). As for the title, the speech is referred to either as mepi [tig] duprocemg (Theon

Rh. Prog. 69 Sp.; Hermog. Prolegomena in librum repi orccoewv 200 R.; Harpocr. ss.vv.

Spedpdue, vréhoyov) or as mepl tod GuPAwBpidiov (Sopat. Rh. Ex diapdpwv tive:

zpriowa 300 R.) or as kato: Avtiyévoug duPlmoeng (Lex. Cant. s.v. émitipiov).
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1. The Perception of Abortion in the Greek Poleis and in Athens: an Overview
Today, even if it is of course a private matter, the most echoed feature of abortion is
the political one, with its legal, medical, and ethical implications. In this respect, it is
impossible not to think about the central role the issue played in the last USA
presidential campaign between Mitt Romney and Barack Obama, with the former
supporting the “pro-life” movement and the latter promoting the “pro-choice” one.*
In fact it is well known that nowadays laws allowing a voluntary interruption of
pregnancy are founded upon the idea that it is necessary to protect the physical and
mental health of the mother, and that it is the mother who has the right to decide
what to do with her pregnancy. By contrast, any opposition to abortion has its
rationale in the ethical, if not religious, conviction that the foetus has “right to life,”
and that consequently the mother who decides to abort in fact kills a human being. It
is of course impossible to find any evaluation of this kind in ancient Greece—as
well as in Rome, at least until the Christian era.’ Regarding the first point—the
choice given to the mother—we are repeatedly told by a good number of sources
that the mother was only a vessel for her child, and that fatherhood played a much
more important role than motherhood.® Then, as far as the second stance is
concerned—the right to life of the foetus—we should note that, even though—as we
will see—the concept that the foetus was a living being had already begun spreading
towards the end of the fifth century BC, the actual notion of a “right to life” is
unknown, and we never read in the sources words of sympathy or pity for an aborted
foetus.” So what kind of idea is it possible to draw from our sources about the
general perception of abortion in ancient Greece?

From a religious perspective, abortion caused miasma, and a lot of sacred laws
in different poleis and at different times banned women who had had an abortion
from entering a temple or a sacred place.® At least two things are noteworthy in

4 http://2012.candidate-comparison.org/?compare=Romney&vs=Obama&on=Abortion.

> Cf. e plurimis Kapparis (2002), 173—174; contra Délger (1933), with the critique by
Crahay (1941), 9-10.

¢ Aesch. Eum. 658—661; cf. also Eur. Or. 552-554; Arist. Gen. anim. 728a; 729a-b. For

further analysis of these sources under the particular perspective of the topic here

discussed cf. Pepe (2012), 268-269.

Kapparis (2002), 138-139. For some scholars, a kind of respect for the life of the foetus

can be read in Ael. VH 5.18, according to which a pregnant woman found guilty by the

Areopagus of pharmakeia was executed only after she gave birth to her baby, since the

newborn was considered “not responsible,” anaition (a general principle, unrelated to a

specific case, is stated in D.S. 1.77.9); but the passage is “suspiciously late and

suspiciously vague” to imply “a perception of rights for the unborn child” (Todd [2003],

237 n. 13, who concludes that “this may be the view of Aelian rather than of the

Areiopagos”); see also Crahay (1941), 18.

8 For example, the sacred law of 331-326 BC from Cyrene (SEG 9,72, esp. 24-27) states
that the woman who aborts a formed baby is polluted as with someone’s death, while if
the foetus is not yet formed she is polluted as with childbirth (noteworthy here is the fact
that at a certain stage of the pregnancy the foetus is considered a human being: cf. infra,
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these documents: first, no distinction is drawn between miscarriage and induced
abortion, so that we may infer that they had exactly the same weight;’ second,
abortion requires essentially the same kind of purification prescribed for other non-
criminal sources of pollution, such as loss of virginity, sexual intercourse,
menstruation, childbirth and natural deaths; nowhere is it treated like a private or a
public offense. In fact, the greatest Athenian philosophers, Plato and Aristotle,
recommended it in the description of their ideal states at least in certain
circumstances and under certain conditions, as a means of birth control.'® The
former affirmed that women who conceived in an inappropriate period of their lives
had to get rid of the foetus,'' while the latter, fixing a limit to the procreation of
children, declared that abortion should be preferred to exposure, provided that it was
performed before the foetus reached “life and sensation.”'* Of course, the rules these
philosophers indicate are to be taken only as a display of their personal positions,

esp. § 3). An inscription from Delos (LSS 54), which can be ascribed to the second or
first century BC, prescribes a purification of forty days after an abortion, and Nardi
(1963), 64, comparing these forty days with the seven days required in the same text for a
purification after a childbirth, suspects that the term diaphthora used in this source to
indicate abortion (. 6) has to be referred only to an induced abortion; contra Parker
(1983), 355 has shown that—in LSS 91 for example—phthora (1. 11) is also used in the
same way for dogs and donkeys, so that it is impossible to think that its only meaning is
“procured abortion.” For further discussion see especially Nardi (1971), 132-134, 191—
192, 213-214, 394-395; Parker (1983), 352-356; Adam (1984), 151-153; Kapparis
(2002), 170-173.

The only possible exception concerns a well-known inscription from Philadelphia (LS4
20) of the second or first century BC, where (11. 19-21) there is explicit reference to
abortive drugs, contraceptives, and anything else which could cause the killing of a child;
cf. Parker (1983), 355-356; Kapparis (2002), 214-218.

On the Platonic and Aristotelian passages discussed hereafter see the rich bibliography
cited in Kapparis (2002), 243 n. 44; see moreover Loddo (2013), 107-121.

Plat. Resp. 460e—461c: after stating that a woman should bear children between her
twentieth and fortieth year, while a man should do so between the ages of thirty and fifty-
five years—i.e., during “the maturity of their body and mind” (&ugotépav [...] duun
copotdg te kol epoviceng; slightly different ages are indicated in Plat. Leg. 785b,
833c—d)—the philosopher adds that it is better not to “bring to light” (und’ eig @idg
éx@épetv; on the meaning of this unclear expression see Nardi [1971], 117-122) a foetus
conceived beyond the proper age and to dispose of it on the understanding that such an
offspring cannot be reared (otto T18évar dg 0vx oong tpogfic 1@ To100T®). It is worth
remembering that Plato’s utopian state had to be composed of a constant number of 5,040
families, and that this number needed to be controlled with the various means indicated
in Leg. 740 d—e.

Arist. Pol. 1335b25-6. After that time—for the reasons we will examine further (infra, §
3)—it was considered a crime (un Gotov). Probably, in Aristotle’s thought, the foetus
acquired “life and sensation” (oa{cOnowv [...] kol {wnv) from the moment in which its
body began to move and was clearly differentiated in its various parts; this moment—cf.
Arist. Hist. anim. 583b14-23—was identified with the fortieth day for the male foetus,
and with the ninetieth for the female one.
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since we do not have any evidence of the existence of a concrete social strategy of
this kind in the Athenian polis."” In fact, if we now turn to the medical perspective,
we find an apparently opposite trend in the oath Hippocrates’ followers had to
swear, when they promised they would not give abortifacients to women."*

So what about the legal field? Can this passage of the Hippocratic oath be taken
as proof of the presence of a statutory rule prohibiting abortion, which doctors had to
respect? Was there in Athens a legal ban on abortion, at least concerning free
women who belonged to an oikos? Together with the greatest part of the recent
scholarship, I seriously doubt it. In fact, the only evidence stating expressly that
abortion was forbidden is late and extremely vague. I am referring particularly to a
passage of a work included in the corpus of Galen, known as “Whether what is in
the womb is a living being” (E7 {@ov 10 kot yaotpds, in its Latin title An animal
sit quod est in utero)."” In order to demonstrate that yes, the foetus is a living being,
the unknown author remembers that two of the greatest ancient lawmakers,
Lycurgus and Solon, pupils of—hence inspired by—Apollo and Athena, established
a punishment for abortion in their laws. They would not have done this if they
believed that what is in the womb is not alive.'® Now, since no other ancient author
confirms this point,'” it is better to take it with a grain of salt.'®

B For the different situation in the Roman world—where abortion was at some point
considered as a threat to the state policy of population growth—cf. Kapparis (2002),
148-151.

[Hipp.] Jusj. 15-16: 008¢ yuvoukl teccov ¢Bdplov ddcm. The bibliography concerning
this passage—which seems to be in contradiction with other passages of the Corpus
Hippocraticum that deal with abortive remedies (e.g., [Hipp.] Mul. aff. 1.72) or where a
doctor is said to cause an abortion ([Hipp.] Nat. puer. 13)—is in fact endless, and here I
will just offer a little sample of its various interpretations. Jones (1924), 39 takes the
Hippocratic prohibition in the sense that the doctor himself was not allowed to apply
the pessary. Edelstein (1967), 3—4, pointing to the fact that the medical practice was
different from the oath’s prescriptions, thinks that the oath was composed by an esoteric
group influenced by Pythagorean ideas. According to Mottura (1986) the passage was
interpolated after the influence of Christianity. Nardi (1971), 59-66 states that the
Hippocratic medicine prohibited only the administration of a pessos (vaginal
suppository) that was recognized as phthorios, hence potentially harmful to the mother’s
life; for this reason the doctor was allowed to use on pregnant women other remedies,
provided that they were not phthoria. Similar remarks are developed by Angeletti (1992),
159-161, who insists on the opposition in the Hippocratic corpus between pharmaka
phthoria and ekbolia, and underscores that the latter were not forbidden because they
served to expel a dead foetus (cf. Soran. Gyn. 1.60).

For this pseudo-Galenic work, influenced by Platonic ideas that Galen rejected, cf.
Kapparis (2002), 201-204.

[Gal.] An animal sit quod est in utero, 19.179 Kiihn.

Some of those convinced of the existence of such laws (e.g., Thonissen [1875], 257-258;
Lallemand [1885], 34; Calleimer [1877], 225; Laale [1992—-1993], 159) indicate as
further confirmation of their authenticity a passage of Musonius Rufus (a Roman
philosopher of the first century AD) mentioned by Stobacus (Anth. 4.24a.15; the work of
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But there is also another reason that the story has to be considered unreliable. It
is barely conceivable that both in Sparta and in Athens the exposure of a newborn
baby, if not the killing of an infant, was at least socially tolerated, while an
interruption of pregnancy was prohibited.'”” Without any doubt, just as it was only
the father who had the power to decide whether to rear a newborn child inside the
oikos, we have to presume—since we do not have any direct evidence on this
point—that it was only the father who could decide whether his wife should abort
(and in this sense we probably have to take the aforementioned passage of the
Hippocratic Oath).*’ Certainly women were acquainted with a lot of methods (herbal
potions, physical exercises and manoeuvres, midwives’ remedies and help)?' in
order to free themselves of an undesired pregnancy; but of course they had to take
this course of action—moreover, at extreme risk to their own lives*>—without their
husbands knowing. A married woman could not openly deliberate whether to have
an abortion without her husband’s consent, but I do not think there was any need of
a specific law: basically it was a private matter. Exactly as happened when a woman
ventured to expose her newborn child,” the husband could immediately repudiate
the wife who had aborted if he suspected, or succeeded in finding out, that she had

Musonius E7 zdvra 1o yivéueve Gpentéov, which includes this passage, can also be read

on a papyrus: see Powell [1937]). In the passage the philosopher wants to show that all

the ancient legislators considered it detrimental for their cities to have a small number of
children, whereas they thought it advantageous to have a lot of them; for this reason they
forbade women to abort, and imposed penalties on those who broke the law. But, as

demonstrated by many scholars (cf. e.g., Nardi [1971], 12-16; Kapparis [2002], 149—

150), there is little doubt that the “laws” Musonius has in mind are not the Greek, but

rather the Augustan ones on abortion.

In order to prove that the passage is unreliable, it has been inferred that probably the

information had been generated by an anecdote in Plut. Lyc. 3, where it is said that the

Spartan legislator prevented a woman from having an abortion (but it is not said that

hence he decided to make a general law banning abortion!); and, since the name of the

Spartan lawmaker is usually connected with that of his Athenian alter ego, the pseudo-

Galen (or his source) instinctively mentioned Solon also: see Crahay (1941), 12; Nardi

(1971), 37-41. Some scholars (e.g., Kapparis [2002], 179) have however argued against

this view, since probably the pseudo-Galenic treatise was written before Plutarch’s

works.

19 Cf. Glotz (1904), 350.

20 In this sense Glotz (1904), 352; Harrison (1968), 73 n. 1; Demand (1994), 61.

2! Cf. e.g., Theophr. Hist. plant. 9.9.2; 9,11.4; for midwives’ expertise cf. Plat. Theaet. 149
c—d. A practical example of a physical exercise that caused an abortion to a prostitute is
provided in [Hipp.] Nat. puer. 13, although modern doctors state that the method
described (a series of jumps on the heels) would never cause the expulsion of a well-
implanted foetus (cf. e.g., Hellinger [1952], 116-117 n. 5).

2 Cf. e.g., Hipp. Mul. aff. 1.72.17-21.

2 See e.g., what happens to Pamphila in Menander’s Epitrepontes.
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intentionally done something in order to free herself of the foetus.** In fact, he
would assume that the most probable reason for the abortion, not to say the only
one, was the consequence of her having committed moicheia.* Similar intra-
familiar measures were of course valid also for unmarried women, and were
effected, once again inside the oikos, by their kyrioi.”

2. The Fragments of the Lysian Speech: an Attempt at Interpretation

Despite the doubts concerning the existence of a law banning abortion, some
scholars believe that the Athenians could rely on a public action for abortion called
the graphé ambloseos, and maintained that a fragment of the lost Lysian speech on
the topic might actually provide clear evidence for it.*’ But, once again, I seriously
doubt it, for at least three reasons. First, if we admit that there was no statutory law
forbidding abortion, I find it difficult to imagine that there could be an action, since
it is reasonable to suppose that a lawsuit was admissible only when it was founded
upon an existing statute;*® next, we have no other confirmation that this specific
graphé really existed; last but not least, I do not think that the content of the passage
in question supports the hypothesis of the existence of such a graphé ambloseos.
However, it is better to have a closer look at the fragment and at its traditional
interpretation.

[fr. 1: Lex. Cant. s.v. émtipiov (19 Carey)] émtipiév Tt v Kot 1OV G1OTNGEVTOV
[Sauppe: OAyopnodvtov] v ypoenv. Avciog &v T® xotd AvTiyEvoug
duPrmcemc oxéyoche 8¢ kol dc Aviiyévng nemoinkev obtool- yponyduevog Ty
puntépo Hudv &t Aofetv v ddedony, kol dymvicacBor pév o ufy drotion
10g 1Alog Spogrudi, dig el dmotivew €4v Tig pun énel&éhOn ypoydpevoc.

2 1t was not easy, however, to establish whether a woman had suffered a miscarriage or had

rather deliberately procured an abortion, since even doctors could have doubts on this
point: see e.g., Hipp. Epid. 5.53 with the comment of Demand (1994), 57-58.
Furthermore, at least in Athens, in earlier times the punishment of a woman caught in
moicheia was decided exclusively by the family (see e.g., the story of Leimone punished
in the house by her father Hippomenes: cf. Aesch. 1.182; Her. Lemb. Epit. 1; D.S. 8.22).
It is likely that the issue of women’s fidelity became a priority for the polis as well—
which did not want any bastard within the citizen body—only in 451/0 BC, when the
well-known Periclean law on citizenship ordered that only the offspring of two citizens
(who moreover must be lawfully married) could be citizens; on this point see especially
Kapparis (1995), and, more generally, Cohen (1991).

26 Kapparis (2002), 103-107.

2T Caillemer (1877), 225; Gernet (1926), 238-239; Harrison (1968), 7273, who, however,
never uses explicitly the expression graphé ambloseos to indicate the action.

On this point, and against the conviction expressed by some scholars that the Athenians
lacked the principle nullum crimen sine lege, see especially the recent contributions by
Harris (2013) and Pelloso (forth.).

25

28
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The passage, preserved in the Lexicon Cantabrigiense,” is part of a gloss
concerning the epitimion, i.e., the sum of money that had to be paid by whoever
abandoned a public prosecution or did not obtain at least one-fifth of the jurors’
votes at the end of the trial.*® The text is commonly translated as follows:

Epitimion was a penalty against those who neglected a graph@. Thus Lysias in his
speech Against Antigenes on Abortion: “See [men of the jury] how Antigenes here
has behaved. After initiating a public prosecution against my mother, he now thinks
it right to take my sister [as a wife],* and to carry on with the prosecution in order
that he may not have to pay the 1,000 drachmas that anybody, for initiating a graphg
without following it through, has to pay.”

Interpreting the passage to mean that Antigenes prosecuted Lysias’ client, a

woman represented in court by her son, with a graphé ambloseds, Gernet, with an
amendment that has been generally accepted,’ corrected the title of the speech from
kata Antigenous to pros Antigené, since kata is used to designate a prosecution
speech, while pros is the preposition that regularly refers to defence speeches against
the prosecutor, in this case Antigenes.” The French scholar says very little about the
possible procedural and/or substantive terms of the graphé ambloseds; he only states
that it had to be “d’application restreinte” and that it should be compared with other
graphai with which similarly private offences—for example, moicheia or kakosis—
were prosecuted.** More detailed is the explanation of its possible practical utility

29

30

31
32

33

34

The reference edition for this work, formed by a complex of glosses to Harpocration in a
Cambridge manuscript (but four glosses can also be read on a papyrus published by
Miller [1868], 385), is that of Houtsma (1870), reprinted in Latte and Erbse (1965), 61—
139. On the basis of various clues it is possible to state that the sources used in the work
are usually good, and as a rule they are quoted accurately (this happens also in our
fragment, which in fact ends with the citation of a Demosthenic passage—[Dem.] 58.6,
20, 34—that similarly mentions the 1,000-drachma fine for a prosecutor’s abandoning a
graphé): cf. Houtsma (1870), 67 (= Latte and Erbse [1965], 66—67).

On this fine, and the probably connected atimia, cf. Paoli (1974), 319-325; Harrison
(1971), 83, 103, 175-176; Hansen (1976), 65; Todd (1993), 143; Harris (1999); Wallace
(20006).

Better than “my mother’s sister:” see Todd (2003), 242.

Cf. e.g., Lecrivain (1932), 532 n. 6; Harrison (1968), 72; Buis (2003), 53-54. The
amendment was already suggested by Lipsius (1912), 609 n. 33, and Thalheim (1913),
332n.4.

The complex reconstruction of the possible relationship among the parties involved in the
trial, proposed by Gernet (1926), 239 and n. 2, has been recently disputed by Todd
(2003), 248. There is no need to examine in detail their theories here; I would just like to
underscore that in my opinion it is not necessary to suppose, as both scholars do, that the
girl Antigenes asks in marriage is an epikléros; actually, in fact, nothing in the text—
beginning with the verb axioi, which does not mean “he pretends,” but rather “he thinks
it right”—suggests it.

Gernet (1926), 238-239: “I’avortement punissable est un délit qui l¢se un intérét privé—
comme le meurtre. Mais, malgré I’analogie du meurtre, rien ne s’opposerait, a priori, a ce
que la poursuite de ce délit pat avoir lieu par voie de ypopn, comme I’VBpig, comme la
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given by Harrison. It is true, says Harrison, that abortion was normally considered a
private wrong against the father; however, “the fact that a ypogn was available
might suggest that abortion was regarded as a public wrong also and as such open to
prosecution by 6 BovAduevog. [...] We cannot rule out the possibility that it was
only the embryo qua heir to his father that was thought of as wronged and that the
ypowph only lay in cases such as the present seems to be, where the father is dead and
where it might be very much in the interest of the embryo’s next of kin to procure an
abortion.”’

Now, some serious critics have been moved to reject Harrison’s assumptions.
For example, Kapparis has underscored that Harrison’s thesis is untenable because
“there is not a single scrap of evidence from the classical period suggesting a
perception of the unborn as the victim.”’® And Todd stated that “it may be
inappropriate to think of the foetus as having rights vis-a-vis the father.”?’
Furthermore, I would like to stress that, if the graphé had its justification in the
aforementioned alleged Solonian law banning abortion, it had to cover all cases of
abortion, and not, as Harrison maintains, only some peculiar situations. This hitch
has led Todd to propose an alternative hypothesis; for him, the graphé the fragment
is referring to is not necessary a graphé ambloseos; in fact he wonders whether the
case discussed by Lysias “might represent, for instance, an extended use of the
catch-all graphé hybreos,” which, in this circumstance, was used by Antigenes,
supposed to be the actual husband (cf. the passage of Sopater quoted infra as fr. 5),
against his wife who “had procured an abortion without proper consent.”** But I
confess I find it very difficult to agree with Todd since I am firmly convinced that a

potyeta, et, plus pertinemment, comme la kékwolg (mauvais traitements a 1’égard des
parents et orphelins).” But it is worth noting that the reason that moicheia was prosecuted
with a grapheé is evident, since, after the Periclean law on citizenship, it was in the
interest of the community not to introduce a bastard inside the polis (see also supra, n.
25). As far as the graphé kakoseos is concerned, the reason that the action could be
brought by anybody is that “a person of advanced years [and I add that the same can be
said also for young orphans] might have found difficulty in setting a dixn on foot,
whereas to secure redress by ypogpn he had only to obtain the goodwill of some third
party who was competent to sue (6 BovAduevog)” (Harrison [1968], 77; cf. also 117).

3% Harrison (1968), 72—73 (author’s italics).

36 Kapparis (2002), 187.

37 Todd (2003), 246.

3% Todd (2003), 247-248, 249. In Todd’s reconstruction (see esp. 249), Lysias’ client, a
widow, submitted to the remarriage with Antigenes, but set out to make the union a
childless one, in order not to harm her previous children; thus, the situation underlying
the speech can be understood—on the basis of the interpretation proposed by Foxhall
(1996), 144-149—as intermediate between the one described in Dem. 27.31 (where
Demosthenes’ mother refused to marry Aphobos because this union would be detrimental
to her children) and the one delineated in Lys. 32 (where Diogeiton’s daughter decided to
remarry and have children, with the result that the children of her first marriage were
disadvantaged by this situation).
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situation like this had to be resolved inside the oikos, not in a public trial. In fact, we
do not have any other evidence that a husband ever publicly prosecuted his wife for
this reason.”

The point is that, in my opinion, the fragment of the Lexicon does not need to be
understood in the way it is generally understood, namely as a demonstration of the
existence of a graphé ambloseos or of a graphé whatsoever to prosecute abortion.
First of all, the aim of the Lexicon’s gloss is not to show the general context of the
trial, in order to demonstrate how the graphé in cases of abortion worked, but rather
to give an example of a practical application of the epitimion. Second, even if we
admit that abortion, at least in the current case, is prosecuted with a graphe, we have
to explain why the other significant fragments of the speech® unambiguously agree
on the fact that in this circumstance abortion was treated like homicide; hence, we
should infer that it was the subject not of a graphé, but rather of a diké phonou."
Finally, we should not underestimate that the hypothesis we are dealing with is
based not on the original text of the gloss but instead on Gernet’s amendment of the
title of the speech from kata Antigenous to pros Antigené, and so on the presumption
that the defendant is a woman prosecuted for abortion with a graphé by Antigenes.
If we were to accept as genuine the bequeathed title kata Antigenous, the hypothesis
would not hold any more.

There are, I think, two possible solutions to these difficulties. The first and most
economical one—recently advanced by Kapparis—postulates that, since the content
of this fragment is inconsistent with the others, we may suppose that the author of
the gloss has made a mistake, and that he quoted a passage from a Lysian speech
against Antigenes that, despite the title erroneously given to it (ambloseds), had
nothing to do with abortion.*” But I believe that there can be a better solution that
saves the text as it is handed down. The Lexicon’s passage begins with an
exhortation by the speaker to consider how scornfully Antigenes pepoiéken, i.c., has
behaved in the past and continues to behave in the present. Hence, isn’t it possible
that, when the speaker mentions the graphé (grapsamenos), he is talking not about

3% 1In this perspective, it is interesting to note that the radical change in Athenian society

between Solon’s reform (which “altéra profondément le caractere primitif de la puissance
paternelle:” Glotz [1904], 350) and the age of Demosthenes, did not substantially affect
family law: on this point see especially Humphreys (1977-1978); Humphreys (1993);
Roy (1999), 8.

They are quoted infra, in the text. I do not consider “significant” the four fragments from
the lexicographic tradition (infra, n. 46), since they just mention the meaning of some
particular words employed in the oration, without adding any valuable detail concerning
its background.

1 Glotz (1904), 352 (with bibliography, n. 3); Laale (1992-1993), 162; Kapparis (2002),

187-193.
2 Kapparis (2002), 190-191.

40
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the current trial, but instead about another trial, a graphé® previously initiated
against the mother of the speaker?* Isn’t it possible that the passage derives from a
generic section of the speech, the aim of which is simply to underscore what a
haughty individual Antigenes is? I rather think so, and I am happy to read that Todd
also recognized this as “a possible hypothesis.”*’

Hence, if indeed this passage says nothing relevant about the current trial and
the possible legal treatment of abortion, it is necessary to look at the other fragments
of the speech. It is worth starting with a few general points that concern the nature
and the typology of the works that quote the fragments, and the context in which
they are quoted. The works mentioning the speech, all very late (from the second
century AD on), are of two types. On one side there is the lexicographic tradition*®
that, with the sole exception of the fragment of the Lexicon Cantabrigiense, displays
two constant features: first, it casts doubt on the Lysian paternity of the speech, and
second, it is not helpful for the reconstruction of the background of the speech, since

* 1In this case, graphein has to be referred to the moment at which the formal charge was
presented before the magistrate, or to the anakrisis; see LSJ, s.v. ypoph 111 (“bill of
indictment™), s.v. ypdeo B.3; for the expression d&mo@épelv v ypagnv mpog ToOV
Gpyovto, “the technical term for handing in the written claim,” see Harrison (1971), 88
and n. 9.

The possibility of a double litigation is denied by Harrison (1968), 73 n. 1. As far as |
know, despite what Harrison writes in the same footnote (and cf. also Todd [2003], 241),
Glotz (1904) nowhere states that the passage may be understood as referring to a
previous trial.

Todd (2003), 241-242, who raises however some objections against it. First of all, he
thinks that in this case the present tense of the main verb axioi, “he thinks it right,” might
sound “slightly awkward.” Second, he finds it difficult to reconcile the idea of a previous
trial initiated by Antigenes with the content of the fragment of Sopater (quoted infia in
the text as fr. 5), “which refers to Antigenes as accusing his own wife in either the current
speech or at least the current case, using the verb katégored, standardly predicated of the
prosecutor;” even if he admits that this argument “is not wholly conclusive, because
katégored is occasionally used in a loose sense, for instance to complain that a defendant
is behaving inappropriately by seeking to usurp the réle of prosecutor,” I think the
explanation I will give in the text can clarify the content and the context of the fragment.
As for the first objection, reflecting on the value of Greek tenses, I think it conceivable to
admit that the present axioi here does not necessarily refer to the actual moment in which
the words are uttered. The preceding perfect pepoiéken attracts the present axioi, so that
the latter may represent an action that began in the past and continues to produce its
effects in the present, if not and potentially in the future in terms of intention. For
example, we can imagine that the amakrisis had already been concluded and that
Antigenes decided and still has the intention (axioi) to carry on (agonisasthai) with the
prosecution in the near future (just as he decided in the past and now still has the
intention to ask for the hand of the speaker’s sister; but it is clear that actually he is not
asking for it at that moment).

This tradition is represented by Poll. 2.7 (27 Floristan Imizcoz); Harpocr. s.v.
Gue1dpduia. (22 Carey); s.v. Bepiotedewy (23 Carey); s.v. bndAoyov (24 Carey).
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it references just single words of it without any indication of the overall context.*’
On the other side, the second tradition is represented by, mostly late, rhetorical
works. One of the fragments comes from the Progymnasmata of Theon:*®

[fr. 2: Theon Rh. Progymn. 2,69 Spengel (20b Carey)] 1idn 6¢ Tvor kol mopo
pftopoty efpnton Beticd kepdloto, kol M kol Shot Adyot vopilowvt’ av oyedov
etvot Béceme, dg § Te mepl 1AV dvokoAvmTnpiov Entypoeduevog Avciov kol 6
nepi i duPrdcemg: [..] &v Batép 8¢ el 10 #11 yvoduevov GvBpwnde Eott, Kol
el avedbuva 10 1AV dpuPrdcenv toig yuvenEl, Avciov pgv ol gacwy eivor
TOUTOVG TOVG AOYOVG, SUmG B 0K AYGPLeTOV TOlG VEOLG YuUVaciog Evexo Kol
t00101G évruyydvew.”’

The other fragments are quoted from commentators and commentaries that have to
do with Hermogenes, author of the well-known stasis/status theory.”

[fr. 3: Proleg. in Hermog. Stat. 200,16 Rabe (20a Carey)] t®v yop tpoPAnudtmy to
pév €ott moltikd, t0. 08 @LAOGoQw, T O loTpikd, T 8¢ péco tovTOV, O
noArtuchy pev £xet My {fnoty, YAnv 8¢ §| lotpikhv §j @rAdcogov. kol mepl pev
ToAMTiKdY eVSNAGY Eott, Tiva UGy Emiéyeton, T 8¢ loTpikd To10DTd €671, Olov
S 11 10 Bpépog EE unvadv ov LR, £Bdou 8¢ yevvouevov 1y évato (. eihdcoea
8¢, el ) yoyN dBdvoroc. To 8¢ Hiktd, olov éykdpovd Tig #Tuye KaTd YooTpOg Ko
kpiveton @évov, [..] évtodBo pévior Sl 1OV peletdvro TOTC EmicToévolg
dvotiBévor tag aitiog, dg kol 6 Avelog év 1@ Tepl dpPrdoeog kpivov edvov
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The only exception may be represented by the word amphidromia handed down by
Harpocration (22 Carey) , since from that term we could perhaps suppose a polemical
allusion in the speech to the fact that abortion had deprived the father of his power to
accept the baby inside the oikos (cf. also fr. 5, infra in the text). Amphidromia were “a
religious celebration rather than a legal requirement, but legally it was important to the
child that his paternity should be acknowledged, for on it depended both his membership
of the oikos and his citizen status” (MacDowell [1978], 91). Main sources on
amphidromia are Aristoph. Av. 494, 922 (with the relevant scholia); Schol. Aristoph. Lys.
757; Isae. 3.30; Dem. 39.22; Plat. Theaet. 160c—161e; Hesych., Etym. magn., Lex. Seg.
5.v. duedpouto.

Aelius Theon is a rhetorician and sophist attributed to the first or second century AD; on
his work see esp. Lana (1959).

“Some heads of argument which are connected with a thesis [on the peculiar meaning of
the word see infra, in the text and n. 62] are already used even in the orators. Indeed,
whole speeches could be regarded as close to a thesis, like the speech Concerning the
Wedding-Gifts attributed to Lysias, and the speech Concerning the Abortion. |...] In the
other speech the question is whether what is still in the womb is a human being, and
whether women are exempt from liability in matters connected with abortions. People
say that these speeches are not by Lysias, but nevertheless it is no bad thing for young
men to encounter them as well for the sake of practice.” The translation of this and the
following fragments is that of Todd (2003), 252-255.

On Hermogenes see especially Heath (1995); more generally, on the status doctrine, cf.
Calboli Montefusco (1986).
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tov aitov Bréleton {dov 10 Ppépog dmodetkvival kol mavtoyod enowv: domep
ot tortpol kol ai podat dmeghvovto.’!

[fr. 4: Sopat. Rh. Scholia ad Hermog. Stat. 5,3 Walz (20c Carey)] eicl yop Kol
totpikd kol euhdcoea Cntpotos kol totpiod pev {ntipotog mapdderypo, O
Kol pepéAnton 1@ Avoig: el 6 tomoog EEopuPAdoat yovoika @évov énoincev: del
yaip yv@vor Tpdtov, el Eln, mpiv étéyOn. Snep puotkdy kol iaTpikdy éott.”

[fr. 5: Sopat. Rh. (?) Ex Stapdpwv tiva yprioyia 300,10 Rabe Proleg. Syll. (=RhM
64 [1909] 576) (20d Carey)]: 6tt Avoig peperétntor iotpkov mpoRAnuo
nopddokov pntopikde peBodevBev mept tod duPAwbpidiov, év @ Aviryévng
Kotnyopel g €owtod yuvoukog @ovov apPrlocdong €kovcing, @AoKmv ®g
¢EQUPLoKe Kol kexkdAvkev ooV Tartépor kAnOFvor mondoc.>

This second tradition also displays a constant feature, since all the sources agree

that Lysias’ speech was written for a case of abortion prosecuted as homicide. This
does not mean, however, that they depict a coherent scenario for the trial; on the
contrary, since each passage gives very different details, taken together they are

“desperately confusing.

»3 The most important information they give can be

summarized as follows:

fragment identity of the possible context
defendant
2 ? woman ? not indicated
(a1 yovon&l)
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“Of problems, some are political, some philosophical, some medical, and others are
combination of these—i.e. the ones where the question at issue is political, but the
materials used to answer it are drawn from medicine or philosophy. In the case of
political problems, it is clear what nature they take, whereas medical questions are of the
following type: for instance why a foetus at six months is not alive, whereas in the
seventh or ninth month of conception it is alive. A philosophical question is e.g. whether
the soul is immortal. Mixed questions are ones like whether a person who strikes a
pregnant woman in the stomach can also be accused of homicide. [...] Here however it is
necessary for the orator examining the topic to entrust the task of explanations to those
who are experts, as Lysias also does in the speech On the Abortion: adjudging as guilty
of homicide the person responsible, he needs to present the foetus as a living thing, and
on every point he says ‘as the doctors and the midwives made clear’.”

“There are also medical and philosophical questions. An example of a medical question
is one which is examined in Lysias: whether a person who caused a woman to have an
abortion caused homicide—for it is necessary to determine first whether the foetus was
alive before birth, and this question is a matter both of natural science and of medicine.”
“That a medical problem is treated rhetorically and expounded as a paradox by Lysias On
the Aborted Foetus (in which Antigenes accuses his own wife of homicide, claiming that
she deliberately caused an abortion), stating that she had had an abortion and prevented
him being called the father of a child.”

Kapparis (2002), 185.
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3 man ? a man hit a pregnant woman in the womb

(tov altiov) causing her an abortion ? (¢yxOuovad T1g
£ruye koo YooTpOg Kol kpiveton edvov)

4 man a man caused a woman to have an abortion
(6 mocog) (6 momoag EEauPAdoot yovalko)

5 woman, wife of the woman had deliberately caused an
Antigenes, abortion without proper consent

prosecuted by (duProcdong exovcing)
Antigenes

As is evident from the synopsis, it is very difficult to reconcile the material
given by these references, inasmuch as they disagree about the possible context of
the trial and about the identity, and particularly the gender identity, of the prosecutor
and of the defendant. That is why usually, in formulating their theories about the
speech, scholars either completely ignore some of the sources—obviously, those
inconsistent with the idea they develop—or point out which ones are for them the
most reliable and which ones are instead to be discarded.” But I think there could be
another possible solution.

I would like to mention, first of all, that while now all scholars agree that the
Lysian speech was actually delivered in a court,”® in the past some doubts were cast
on its nature, since it seemed possible that it should be considered just a rhetorical
exercise.”’ Now, while I acknowledge that some of the details in the fragments make
it difficult to deny authenticity to the speech, I also think that some other arguments
are developed from a merely rhetorical perspective.

For example, fr. 3 and 4, respectively prolegomena and scholia to Hermogenes’
Staseis (“Issues”), discuss the types of issues (zétémata, problémata), distinguishing
among political,”® philosophical and medical ones. Both agree that Lysias’ speech is
a clear example of a medical question (or at least of a mixed one, containing a

> For example, Glotz (1904), 353 and Harrison (1968), 72—73 build their theories
respectively on fr. 3 (Prolegomena in Hermogenis Status) and 1 (Lexicon
Cantabrigiense). Todd (2003), 250, who considers the fragment of the Lexicon as the
most important one, explains the indications in the other fragments as references to
previous cases, and states that “presumably he [scil. Lysias] would have presented that
discussion by way of contrast, to argue that whatever was alleged against his client’s
mother had happened before the sixth month of pregnancy” (that is, before the moment
the foetus was generally considered alive, and therefore she was not guilty of anything).
Kapparis (2002), 188—193 relies on fragments 2 and 4 to demonstrate that an accusation
for homicide was brought by Antigenes against his wife “because she had an induced
abortion evidently without his consent.”

5 Thalheim (1913), 333; Gernet (1926), 238 n. 2; Nardi (1971), 86 n. 135; Kapparis (2002),
247 n. 43; Todd (2003), 239.

37 Cf. e.g., Baiter and Sauppe (1839), 175.

% The meaning of the term “political” here, probably to describe a “legal” question, has
been briefly discussed by Todd (2003), 238 n. 18.
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combination of political issues and medical material). In particular, the anonymous
author of fr. 3 appreciates the fact that Lysias, accusing of homicide the man
responsible for having caused an abortion (i.e., miscarriage) to a woman, >
repeatedly refers to the depositions of doctors and midwives, who during the trial
demonstrated that a foetus is a living being. In similar terms, Sopater (fr. 4)] says
that Lysias’ speech examined® the issue of whether the foetus is alive before being
born.

Now, I think that the way the content of the speech is presented in these two
passages, and in particular the insistence on the opportunity of demonstrating that
the foetus should be considered a living or a human being, reproduces an example of
a rhetorical classification based on status theory; the theory, namely, that dealt with
the categorization of the “types of issues” treated in a speech. So we know that, for
example, the question could concern the reconstruction of the facts (“what really
happened?”’; this is the stasis stochasmos, coniectura in Latin); or, if there was no
doubt about what happened, the question could concern the description of the facts
themselves (“is it possible to include the facts in a given definition?”; this is the
stasis horos, definitio in Latin).®" Now, I think this latter stasis is the key to
understanding the sense of our passages; the “issue” in Lysias’ speech can be
identified according to the stasis horos, or definitio, since what happened is known
(“a woman was hit and had a miscarriage”), but it is not clear how what happened
has to be categorized (“can this fact be classified as homicide?”).

A similar conclusion can be drawn from fr. 2, even though in this case the
perspective is different. Also in this passage Theon reports that Lysias examined
whether the foetus is a human being (anthropos) and whether women are or are not
responsible in matters connected with abortions. Here, however, Theon is talking
about theseis, advanced preliminary exercises in which “the student is required to
argue for or against some general proposition,”® and he is saying that there are some
speeches—like Lysias’ On Abortion—that can be considered as close to a thesis.
Hence again, rather than analysing the content of the speech, it is probable that
Theon is just examining the case, showing the general situation Lysias had to deal
with, and proposing it for his pupils as a training issue (gymnasias heneka). At this
point it is not difficult to read in the same perspective fr. 5, where it is clearly stated
that the problem Lysias was concerned with is a “paradox,” and that he developed it
in a rhetorical way.

% If we connect the quotation of the speech with what the author has stated previously, we

can infer that the woman lost her baby after being hit in the womb by the defendant; this

situation is a fopos: see infra, § 3. On the Greek vocabulary of abortion/miscarriage, see

the footnote to the title of this paper.

In the Greek text we read meméletai, a verb that, as Todd ([2003], 239 n. 21) recognizes,

was also employed technically with the meaning of “to declaim.”

61 Calboli Montefusco (1986), 35; Heath (1995), 20-21, 101-107.

62 Heath (1995), 16, 260; hence I think Todd (2003), 253 n. 53 is incorrect in thinking that
the thesis is the “head in which a general proposition is developed in support of a case.”
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I would like to make it clear that my remarks are not at all intended to deny that
Lysias ever wrote a speech for a case involving abortion; actually I do not think we
have reason to doubt it. My point is simply that it is not worth trying to reconstruct
the procedural situation underlying Lysias’ speech from these fragments, since their
authors were not interested in it, nor in the details of the original trial; the
rhetoricians’ attention was caught by the singularity of the issue and by the mix of
political and medical arguments in it, so that, from a certain moment on, the speech
became a model for rhetorical exercises, a starting point of “variations on the theme”
that may probably account for the different and “desperately confusing” information
they give.”

3. Some Remarks on the Legal and Political Impact of Abortion in Fourth-Century
Athens
Despite the impossibility of reconstructing a real situation through the fragments, the
context in which they are preserved permits us to formulate some conclusions and to
identify some plausible backgrounds. As for the conclusions, even in the absence of
trustworthy evidence that a specific legal regulation on abortion existed, or that it
was a kind of offence #o boulomenos could ordinarily prosecute with a specific or
generic graphé, nevertheless the unanimity and the persistence of the rhetorical
tradition of Lysias’ fragments on the point—beyond the individual and differing
details—indicates that at least on certain occasions, such as the trial in which Lysias’
client was involved, the woman who aborted or the man who caused her to abort
could be prosecuted with an action for homicide.** This is of no little importance, if
we consider, for example, that in Rome abortion was never considered homicide, not
even when, under the empire, the notion of homicide was extended to include
infanticide and newborn exposure.® This divergent attitude between Athens and

8 A good comparison can be provided by one of the lesser declamations attributed to
Quintilian (277), where the theme is whether the husband who lawfully killed his
pregnant wife caught red-handed in committing adultery, should be considered
responsible for the homicide of the foetus, given that “the punishment of pregnant
women shall be deferred until the day of delivery” (supplicia praegnatium in diem partus
differantur).

Obviously it is out of question that in this trial the defendant could be the husband who
induced his wife to have an abortion, since, if he did so, he simply exercised his right (on
the point see, e plurimis, Glotz [1904], 350-351).

D. 25.3.4 Paul. 2 sent.; on the problems of this fragment, its possible interpolation and
chronology cf., e plurimis, Harris (1994), 19-20. It is interesting to add that also in the
Model Penal Code the possibility of equating abortion to homicide is excluded; in fact,
only the “person who has been born and is alive” (MPC § 210.0) is identified with the
“human being” who is the victim of a criminal homicide (committed “purposely,
knowingly, recklessly or negligently,” MPC § 201.1). In Italian law, where the
elimination of an embryo beyond the time limits prescribed by law is governed by the
specific regulation on abortion, there are many doubts about a possible identification
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Rome can be easily explained if we cast a quick glance at the different
embryological theories developed in ancient times.

All Roman jurists followed the Stoic tradition according to which the foetus
should be considered only as a portion of its mother, mulieris portio vel viscerum
(D. 25.4.1.1 Ulp. 24 ad ed.); hence, a not-yet-born baby is not a human being
(partus nondum editus homo non recte fuisse dicitur, D. 35.2.9.1 Pap. 19 qguest.), but
rather a hope of a human being (spes animantis, D. 11.8.2. Marc. 28 dig.).*® This
idea was also popular in the Greek world; for example, in the fifth century
Empedocles denied the foetus a human nature, saying that it had to be considered,
once again, “part of the mother.”®” Between the fifth and the fourth century BC,
however, Hippocrates and his school showed for the first time that the foetus is
alive, at least from a certain moment of the pregnancy on,* and this idea was
accepted by the most important philosophers of the time, especially Aristotle.” Of
course, this new medical stance could have significant consequences in the legal
field, and it is in light of this new theory that the situation depicted in Lysias’ speech
can be understood. If so, we have a confirmation that causing the death of a foetus
could sometimes require an institutional means of prosecution. We may also try to
imagine under what circumstances such a case went beyond the limits of intraoecal
repression, by sketching out some possible scenarios that are suggested by some
hints provided by the context in which Lysias’ fragments are preserved.

Let’s first imagine (this is the situation we can reconstruct from fr. 5 and
possibly also from fr. 2) that a man divorced his pregnant wife, and that afterwards
she decided to abort, perhaps—I take this suggestion from a passage of the Digest
I’1l discuss below—due to her hatred toward the man. What could the ex-husband do
in this situation? We don’t have any evidence for Athens, but maybe we can infer
something from the law code of Gortyn. There it is clearly stated that a divorced
man did not lose his potential rights as to the conceived and not yet born child; after
the birth, in fact, the woman had to show the baby to him, so that he could decide
whether to legitimize it or not (col. Il 44-52):

ol TéKol yuva k-
g[ple[bo]voa, énededoon O éi-
vopi énl oTéyov GvTi pot-
Opov Tp1dv. ad 8¢ ue déxoa-
10, énl T potpl Euev 10 Ték-
vov £ tpdmev £ dnoBéuev- dpk-
0101£p0d &’ Euev 10¢ KodeoT-

between abortion and homicide, given the heated medical debate on the moment when
life is supposed to begin; generally, however, abortion is not considered homicide.

% Cf. Balestri Fumagalli (1983); Ferretti (2008), 11—16; Bianchi (2009), 273-341.

7 [Plut.] Plac. phil. 907¢c; 910c; on the point see Nardi (1971), 154—-159.

8 For the sources see Nardi (1971), 93—115.

See supra, n. 12.
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ovg Kol TO¢ 7uoc{m)powg, ol
énélevooy.””

Now, if a divorced woman exposed her newborn baby without first showing it to the
father, she had to pay a fine in the event that she was defeated in court (col. IV 8—
17):

Vva kepevove’ ol dmofddot
nodlov mpiv Enededoo Kot-
o o Eypoppévao, EdevBépo -
£V KOTOIGTOGEL TEVIEKOVTOL
oTotEpaVG, O00A0 Tévie Kol F-
{xott, of wo vikofer.”!

It is realistic to deduce by a fortiori reasoning that she was also subject to a penalty
if the ex-husband found out that she had decided to abort. We don’t know what the
penalty was—we can only suppose it was a greater one. Thus, the law code of
Gortyn provides a situation that is not resolved inside the oikos but instead is subject
to the decision of the judge.

If so—and without entering the complex topic of the unity of Greek law
(discussed in this volume by David D. Phillips), but just supposing that similar
circumstances received similar regulations—, we might infer that also in Athens, in
this particular situation where the oikos’ mechanisms were not effective (since the
husband had already divorced the woman!), matters concerning abortion required
regulation by institutional means; and, since a specific action was lacking, a private
action for homicide could do. It may be no coincidence, moreover, that exactly this
same situation—at least according to Tryphoninus—Ied the emperors Severus and
Caracalla (211 AD) to punish abortion for the first time in Roman law with a public
sanction; in fact they established by a rescript that the pregnant woman who after the
divorce had aborted in order not to generate a child by her hated previous husband
was to be punished with temporary exile.””

0 «If a wife who is separated (by divorce) should bear a child, (they) are to bring it to the
husband at his house in the presence of three witnesses; and if he should not receive it,
the child shall be in the mother’s power either to rear or expose; and the relatives and
witnesses shall have preference in the oath as to whether they brought it” (the translation
of this and the following passage from the Gortynian code is that of Willetts [1967]). The
subsequent lines (col. III 52—IV §) contain the rules concerning the child of an oikea born
after the divorce. Also in this case, it is stated that the woman has first to show the baby
to its father; only if the father decides not to rear it, will the child belong to the oikea’s
owner.

“If a woman separated (by divorce) should expose her child before presenting it as is
written, if she is convicted, she shall pay, for a free child, fifty staters, for a slave, twenty-
five.” In fact the situation is more detailed and complicated than has been described in
the text: see Maffi (1997), 19-20.

2 D. 48.19.39 Tryph. 10 disp.; cf. D. 48.8.8 Ulp. 33 ad ed.; D. 47.11.4. Marc. 1 reg.
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We can next imagine a second scenario, this time suggested by fr. 3 and 4. Let’s
suppose that a third person has hit a pregnant woman in the womb, causing her to
abort. Evidently a situation like this could not be resolved by intra-familiar means,
and for this reason the case we are dealing with is a kind of fopos envisaged in many
other ancient sources (for example, in a Sumerian legal collection, in the Code of
Hammurabi, in the Bible)” as well as by the Roman jurists. The only situation
contemplated in the Digest, however, concerns a pregnant slave, and Ulpian says
that the person responsible for her abortion in consequence of a blow Aquilia teneri
quasi rupto (D. 9.2.27.22 Ulp. 18 ad ed.; cf. D. 9.2.39 pr. Pomp. 17 ad Muc.); we
don’t know what happened if the abortion was caused in this way to a free woman,
although some scholars think that an actio utilis legis Aquiliae could be
appropriate.” As for the other texts, in a passage of Exodus in the Latin translation
of Saint Jerome we read of a man who, for hitting a pregnant woman in a fight, has
to pay the compensation required by the woman’s husband through an arbitration.”
More interesting for us, however, is the Septuagint version of the passage, where it
is said that this penalty has to be paid only in the case that the aborted foetus is
imperfectly formed; on the contrary, if the aborted foetus is perfectly formed, the
offender shall give “life for life, eye for eye, tooth for tooth,” and so on.” It is not
clear how this Alexandrian variant from the Hebrew version could have been
generated, but the point it is not relevant here.”’ It is, however, clearly noteworthy
that it supposes the same distinction between not yet formed (hence non-living)
foetuses and formed (hence living) ones outlined by Hippocrates and implied by the
aforementioned fragments of Lysias’ speech. Thus, both Lysias and the passage of
the Septuagint gave the same answer to the question of how the violent act of a

For a detailed analysis of the various sources see Péter (1992), 216-229. Interesting
information can be moreover found in the papyri quoted by Adam (1989), 201-203.

* Nardi (1971), 190 n. 115; Péter (1992), 228-229.

5 Ex. 21.22 (Vulgata): si rixati fuerint viri, et percusserit quis mulierem praegnantem, et
abortivum quidem fecerit, sed ipsa vixerit: subiacebit damno quantum maritus mulieris
expetierit, et arbitri iudicaverint, “if men quarrel, and one strike a woman with child and
she miscarry indeed, but live herself: he shall be answerable for so much damage as the
woman’s husband shall require, and as arbiters shall award.”

Ex. 21.22-5 (Septuagint version): éov 8¢ pdyovionr dvo Evdpeg xol motdEwoty
yovoike &v yootpl &ovcov, xoi £EEAON 10 moudiov avtfig un éEeucovicuévov,
tgmlfuov {nuwbicetor koBétt dv émPBdAn 6 dvip g yuvoukde, ddoer petor
aEidpotog gov 8¢ dEetkovicuévov My, Sdoet yoxmv dvil yoyfic, deBoiuov vt
0pBoAp0D, 086vto dvtl dddvtog, xelpar dvtl xelpdg, mddo dvti modde, korTdicovpa:
GvVTl KOTOKOOUOITOG, TPOOUN GvTl TpodUaTog, HdOAoTo &vTl pdlorog, “if two men
fight and strike a pregnant woman and her child comes forth not fully formed, he shall be
punished with a fine. According as the husband of the woman might impose, he shall pay
with judicial assessment. But if it is fully formed, he shall pay life for life, eye for eye,
tooth for tooth, hand for hand, foot for foot, burn for burn, wound for wound, stripe for
stripe.”

7 Nardi (1971), 169 n. 53.

~
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person who had caused an abortion to a woman in an advanced stage of her
pregnancy was to be considered.

But we can also go further and—taking this idea from fr. 1, where it is said that
the woman was represented in court by her adult son—propose a third scenario,
supposing that the woman de qua is a widow. We know very little about widows,
and particularly pregnant widows, in ancient Athens; one piece of the available
information is however of primary importance for us, since it is the renowned (and
probably Solonian in its kernel)” law quoted in the pseudo-Demosthenic Against
Macartatus” as well as in the Athenaion Politeia® (cf. also Isae. 7.30). The law
concerns orphans, heiresses, oikoi exerémoumenoi and widows who stay in their
husbands’ oikoi®' claiming to be pregnant (phaskousai kuein); the archon is ordered
to take care (epimeleistho) of them, so that, if somebody mistreats them (hybrizé) or
does anything contrary to law or custom (poié ti paranomon), he has the power to
penalize him. If the offender seems to be deserving of a more severe punishment, the
archon is to summon him and bring him before the Heliaia; if he is convicted, the
Heliaia is to assess whatever penalty the convicted offender is to suffer or pay. Of
course it is not my concern to deal with the many problems this text creates, nor is it
my intention to analyse in detail the possible meaning of the expressions hybrizein
and paranomon ti poiein. 1 think Adele Scafuro in her valuable essay on the
identification of Solonian laws has given an accurate definition of them. ®
Comparing the pseudo-Demosthenic text with the passage of the Athenaion Politeia
concerning the archon’s jurisdiction (56.6),** she concludes that “hybrizein and
poiesai paranomon ti were yoked to an umbrella concept which at some point came

8 Scafuro (2006), passim and esp. 179—180. On the law see also Cudjoe (2000), 206-235.
7 [Dem.] 43.75: ‘0 Spywv émuekeicBo @V dpeovdv kol TV ETKARpmV Koi TAV olkmv
TV EEEPNUOVUEVOY KO TAV YOVOLKDVY, 0G0 LEVOLGLY £V TOTG 01K01G TV OvOpdV TV
1eBvnrdtov edokovsatl kvely. tovtay émueleicBon kol un édto VPpilety undéva
nepl T0VTOVG. £0v O€ Tig VPPILN 1 motfi Tt mapavopov, kOplog Eotw EmPdiiev KTh.,
“let the archon take care of orphans, heiresses, and families that are about to become
extinct (oikoi exerémoumenoi), and of women who remain in the houses of their
deceased husbands declaring that they are pregnant. Let him take care of these, and not
permit anyone to mistreat them. And if anyone mistreats them or does anything contrary
to law or custom, he shall have power to penalize him.”

Arist. Ath. Pol. 56.7: émuelelton 8 kol TV Opeovdv kol TOV EXTKANPOV, Koi TV
Yovouk@®v oot av TeAeLToaVTog 100 GvdpoOg GKNTTOVINL KOEWY. Kol KOPLOG 6T T01g
adwkodov émPdAiew 1y elodyey eig 0 dikaotiplov, “he (scil. the archon) takes care
of orphans and heiresses and of women who, when their husbands die, declare that they
are pregnant. He has full power to fine the offenders or to bring them before the jury-
court.”

According to Harrison (1968), 39 n. 2, “the words 8cot pévovoty suggest that there
might be women who did not so remain.”

82 Scafuro (2006), 181.

8 Scafuro (2006), 182—185.
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to be called kakasis.”* And kakéosis—as we can deduce especially from some
specific fourth-century cases and from some Solonian laws—*is treatment of others
that may be unlawful or contrary to the social code [...] or, [...] wilful taking
advantage of an individual in an act executed in the belief that the individual is
without protection and the doer can get away with it.” Unfortunately, ancient
authors do not provide a practical instance of kakosis against a pregnant widow,
since the only examples in logographic and lexicographic sources concerns epikléroi
and orphans; from these, we can state that kakdsis could consist either in a failure to
fulfil an obligation (for example, the obligation of the husband to have intercourse
with the epikleros thrice a month) or in a plan to commit an unlawful act (for
example, a plot to defraud an orphan of his estate).® The only possible but
hypothetical evidence concerning kakosis against a pregnant widow, as we can infer
from a lemma in Harpocration quoting a Solonian law (F 54: Harpocr. [274], Suid.
[502], Phot. [514,6] s.v. c1t0g), might be the provision regarding failure to provide
maintenance (sifos) to orphans and to women, the category of women likely
including also pregnant widows."’

Given this situation, it is clear that we cannot go so far as to infer that causing or
inducing a widow to abort could be included in the concept covered by hybrizein or
paranomon ti poiesai.*® However, it is enough to underscore that in this provision
the pregnancy of the widow goes well beyond the boundaries of the oikos and
acquires also a kind of public dimension. Since the law in general clearly has to do
with the safeguard of inheritance lines in oikoi that were vulnerable under this point
of view, and since, in particular, the pregnant widow served as a regulator for the
right of succession in the house of her husband, the protection given to her granted
protection also to the unborn baby.® Viewed from this perspective, it is conceivable
that the “killing” of her child ought to be punished.

8 Scafuro (2006), 191; see also Harrison (1968), 101-104; Rhodes (1981), 633.

8 Scafuro (2006), 191.

8 Scafuro (2006), 187.

87 Scafuro (2006), 189.

8 On the point see also Cudjoe (2000), 79: “the question as to the extent to which the
archon intervened in cases of maltreatment of widows and orphans [...] does not appear
to have a definite answer to it. In fact, the available evidence seems to suggest that in
many respects the archon had little or no power of initiative against offenders who
committed lawless acts against widows and orphans in spite of the powers conferred on
him by the law.”

This observation could bridge a gap in our knowledge of the law of intestate succession
traditionally attributed to Solon and preserved at [Dem.] 43.51. In fact, it is noteworthy
that in the Solonian law posthumous children are not mentioned at all, since this law
seems to concern only children who are already born and legitimate (gnésioi), and it is
evident that a conceptus nondum natus satisfies neither requirement. Only if there were
not legitimate children a father disposed of his estate by will (Dem. 46.14; for a
posthumous adoption initiated by the family or by the archon in the case that the head of
the oikos had died without offspring and without having made a will see especially Isae.
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Ultimately, there was no Athenian law banning abortion since, in ordinary
circumstances, abortion was something private that affected only the oikos; thus, the
head of the oikos had to take internal measures against the woman who decided to
abort without proper consent (the same happened in Rome, from Romulus on). Of
course, as far as the man was concerned, no legal action could be initiated against
him if he induced his wife (or another woman of whom he was kyrios) to have an
abortion, since he was simply exercising his right to do so. However, beyond this
ordinary rule, there could have been some particular situations that required a more
formal intervention or an institutional kind of control and punishment, in order to
defend the rights of the father when these rights could not be enforced through his
familial authority and power.

ABBREVIATIONS

DS Ch. Daremberg, E. Saglio, Dictionnaire des antiquités grecques et
romaines d’apres les textes et les monuments, Paris, 1877-1919

LSA F. Sokolowski, Lois sacrées de |’Asie Mineure, Paris, 1955

LSJ H.G. Liddell, R. Scott, A Greek-English Lexicon, revised and augmented
throughout by H.S. Jones, Oxford, 1996

LSS F. Sokolowski, Lois sacrées des Cités grecques. Supplément, Paris, 1962

SEG  Supplementum Epigraphicum Graecum

BIBLIOGRAPHY

Adam (1984): S.N. Adam, L avortement dans I’antiquité grecque, in MNHMH G.A.
Petropoulos, Tome A, cur. P.D. Dimakis, Athénes, 141-153

Adam (1989): S.N. Adam, La femme enceinte dans le papyrus, in Symposion 1982.
Vortrige zur griechischen und hellenistischen Rechtsgeschichte, cur. F.J.
Fernandez Nieto, 195-203

Angeletti (1992): L.R. Angeletti, Le concept de vie dans la Gréce ancienne et le
serment d’Hippocrate, in Revue Philosophique de Louvain, 90, 156179

Baiter and Sauppe (1839): J. Baiter, H. Sauppe, Oratores Attici, I, Zurich

Balestri Fumagalli (1983): M. Balestri Fumagalli, “Spes vitae”, in SDHI, 49, 337—
358

7.30. For posthumous adoption and its legal compulsoriness see Rubinstein [1993], 25—
28, 105-112). It is true, however, that there are some clues in our sources that a man
about to die could give his wife some instructions mortis causa concerning an unborn
baby (cf. e.g., Lys. 13.39-42; Hyper. Lyc. fr. 4); in case they were lacking, it was the
duty of the archon to provide a guardian to the widow and to the unborn son.



60 Laura Pepe

Bianchi (2009): E. Bianchi, Per un’indagine sul principio “conceptus pro iam nato
habetur”’, Milano

Buis (2003): E.J. Buis, Los limites de la ypopn duPrwceng. la (i)licitud del aborto
en el derecho ateniense, in Argos, 27, 41-62

Caillemer (1877): E. Caillemer, “Ambloseos graphé”, in DS, 1, 224-225

Calboli Montefusco (1986): L. Calboli Montefusco, La dottrina degli “status” nella
retorica greca e romana, Hildesheim-Ziirich-New York

Cameron (1932): A. Cameron, The Exposure of Children and Greek Ethics, in CR,
46, 105-114

Carey (2007): C. Carey, Lysiae Orationes cum fragmentis, Oxonii

Carrick (1985): P. Carrick, Medical Ethics in Antiquity: Philosophical Perspectives
on Abortion and Euthanasia, Dordrecht

Cohen (1991): D.J. Cohen, Law, Sexuality, and Society. the Enforcement of Morals
in Classical Athens, Cambridge

Crahay (1941): R. Crahay, Les moralistes anciens et ’avortement, in AC, 10, 9-23

Cudjoe (2000): R.V. Cudjoe, The Social and Legal Position of Widows and Orphans
in Classical Athens, PhD thesis, Glasgow

Demand (1994): N. Demand, Birth, Death and Motherhood in Classical Greece,
Baltimore

Dolger (1933): F.J. Dolger, Das Lebensrecht des ungeborenen Kindes und die
Fruchtabtreibung in der Bewertung der heidnischen und christlichen Antike, in
Antike und Christentum, 4, 1-51

Edelstein (1967): L. Edelstein, Ancient Medicine: Selected Papers, Baltimore

Ellinger (1952): T.U.H. Ellinger, Hippocrates: On Intercourse and Pregnancy, an
English Translation, New Y ork

Engels (1980): D. Engels, The Problem of Female Infanticide in the Graeco-Roman
World, in CP, 75, 112-120

Engels (1984): D. Engels, The Use of Historical Demography in Ancient History, in
CQ, 34, 386-393

Ferretti (2008): P. Ferretti, “In rerum natura esse, in rebus humanis nondum esse”.
L’identita del concepito nel pensiero giurisprudenziale classico, Milano

Fisher (1992): N.R.E. Fisher, “Hybris”. A Study in the Values of Honour and Shame
in Ancient Greece, Warminster

Floristan Imizcoz (2000): J.M. Floristan Imizcoz, Lisias Discursos. Discursos
XXVI-XXXV. Fragmentos, Madrid

Fontanille (1977): M.T. Fontanille, Avortement et contraception dans la medicine
greco-romaine, Paris

Foxhall (1996): L. Foxhall, The Law and the Lady: Women and legal Proceedings in
Classical Athens, in L. Foxhall, A.D.E. Lewis (cur.), Greek Law in its Political
Setting: Justifications not Justice, Oxford, 133—152

Gagarin (1979): M. Gagarin, The Athenian Law against “Hybris”, in G.W.
Bowersock, W. Burkert, M.C.J. Putnam (cur.), Arktouros: Hellenic Studies



Abortion in Ancient Greece 61

presented to Bernard M.W. Knox on the occasion of his 65. birthday, Berlin-
New York, 229-236

Germain (1969): L. Germain, Aspects du droit d’exposition en Grece, in RHD, 47,
177-197

Gernet (1926): L. Gernet (and M. Bizos), Lysias. Discours. Tome Il (XVI-XXXV et
fragments), Paris

Glotz (1892): G. Glotz, “Expositio”, in DS, 2, 930-939

Glotz (1904): G. Glotz, La solidarité de la famille dans le droit criminel en Grece,
Paris

Golden (1981): M. Golden, The Exposure of Girls at Athens, in Phoenix, 35, 316—
331

Hansen (1976): M.H. Hansen, “Apagoge”, “Endeixis” and “Ephegesis” against
“Kakourgoi”, “Atimoi” and “Pheugontes”’, Odense

Hanson (1992): A.E. Hanson, Conception, Gestation, and the Origin of Female
Nature in the Corpus Hippocraticum, in Helios, 19, 31-71

Harris (1999): E.MM. Harris, The Penalties for Frivolous Prosecution in Athenian
Law, in Dike, 2, 123-142

Harris (2013): E.M. Harris, The Rule of Law in Action in Democratic Athens,
Oxford

Harris (1982): W.V. Harris, The Theoretical Possibility of Extensive Infanticide in
the Greco-Roman World, in CQ, 32, 114-116

Harris (1994): W.V. Harris, Child-Exposure in the Roman Empire, in JRS, 84, 1-22

Harrison (1968): A.R.W. Harrison, The Law of Athens. I, Oxford

Harrison (1971): A.R.W. Harrison, The Law of Athens. 11, Oxford

Heath (1995): M. Heath, Hermogenes On Issues. Strategies of Argument in Later
Greek Rhetoric, Oxford

Houtsma (1870): E.O. Houtsma, Lexicon Rhetoricum Cantabrigiense, Diss. Leiden

Humphreys (1977-1978): S.C. Humphreys, Public and Private Interests in Classical
Athens, in Classical Journal, 73, 97-104

Humphreys (1993): S.C. Humphreys, The Family, Women, and Death: Comparative
Studies, London, 1-21

Huys (1996): M. Huys, The Spartan Practice of Selective Infanticide and Its
Parallels in Ancient Utopian Tradition, in Ancient Society, 27, 47-74

Jones (1924): W.H.S. Jones, The Doctor’s Oath: An Essay in the History of
Medicine, Cambridge

Kapparis (1995): K. Kapparis, When Were the Athenian Adultery Laws Introduced?,
in RIDA, 42, 98-122

Kapparis (2002): K. Kapparis, Abortion in the Ancient World, London

Laale (1992-1993): H.W. Laale, Abortion in Greek Antiquity: Solon to Aristotle, in
CML, 13, 157-166; Abortion in Greek Antiquity: Solon to Aristotle (II), in CML,
13, 191-202



62 Laura Pepe

Lallemand (1885): L. Lallemand, Histoire des enfants abandonnés et délaissés.
Etudes sur la protection de I'enfance aux diverses époques de la civilisation,
Paris

Lana (1959): 1. Lana, I Progimnasmi di Elio Teone, Torino

Latte and Erbse (1965): K. Latte, H. Erbse, Lexica Graeca Minora, Hildesheim

Lecrivain (1932): C. Lecrivain, Notes de droit pénal grec. Il. L’avortement, in
Meélanges Gustave Glotz, 11, Paris

Lipsius (1908): J.H. Lipsius, Das attische Recht und Rechtsverfahren, 2.1, Leipzig

Lipsius (1912): J.H. Lipsius, Das attische Recht und Rechtsverfahren, 2.2, Leipzig

Loddo (2013): L. Loddo, I Greci e [’aborto fra teoria politica e prassi medica. Per
una rilettura di Platone, Aristotele, Ippocrate, in Erga-Logoi, 2, 105—133

MacDowell (1976): D.M. MacDowell, “Hybris” in Athens, in G&R, 23, 14-31

MacDowell (1978): D.M. MacDowell, The Law in Classical Athens, Ithaca, N.Y.

MacDowell (1990): D.M. MacDowell, Demosthenes Against Meidias (Oration 21),
Oxford

Maffi (1997): A. Maffi, Il diritto di famiglia nel codice di Gortina, Milano

Miller (1868): M.E. Miller, Mélanges de litérature grecque, Paris

Mottura (1986): G. Mottura, Il giuramento di Ippocrate: i doveri del medico nella
storia, Roma

Murray (1991): 1.S. Murray, The Alleged Prohibition of Abortion in the Hippocratic
Oath, in EMC, 10,293-311

Nardi (1963): E. Nardi, Antiche prescrizioni greche di purita cultuale in tema
d’aborto, in Eranion in honorem G.S. Maridakis, I, Athens, 43—-85

Nardi (1969): E. Nardi, Altre antiche prescrizioni greche di purita cultuale in tema
d’aborto?, in Studi Volterra, I, Milano, 141-148

Nardi (1971): E. Nardi, Procurato aborto nel mondo greco romano, Milano

Nardi (1980): E. Nardi, Aborto e omicidio nella civilta classica, in Aufstieg und
Niedergang der romischen Welt, 2, 366—384

Ostwald (1986): M. Ostwald, From Popular Sovereignty to the Sovereignty of Law,
Berkeley

Parker (1983): R. Parker, Miasma. Pollution and Purification in Early Greek
Religion, Oxford

Paoli (1974): U.E. Paoli, Studi di diritto attico, Firenze

Patterson (1985): C. Patterson, “Not worth the rearing”. The Causes of Infant
Exposure in Ancient Greece, in TAPA, 115, 103—123

Pelloso (forth.): C. Pelloso, Protecting the Community. Public Actions and Forms of
Punishment in Ancient Athens, in The Oxford Handbook of Ancient Greek Law,
Oxford

Pepe (2012): L. Pepe, Pregnancy and Childbirth, or the Right of the Father. Some
Reflections about Motherhood and Fatherhood in Ancient Greece, in Rivista di
diritto ellenico 2, 255-274



Abortion in Ancient Greece 63

Péter (1992): O.M. Péter, “Si rixati fuerint viri et percusserit quis mulierem
praegnantem”. 1l valore della vita del nascituro e ['aborto nei diritti
dell’antichita, in SHDI, 58,215-229

Pomeroy (1983): S. Pomeroy, Infanticide in Hellenistic Greece, in A. Cameron, A.
Kuhrt (cur.), Images of Women in Antiquity, 207-222

Powell (1937): J.E. Powell, Ei ndvto. & yvduevo tékva Opentéov in P. Harr. I, in
Archiv fiir Papyrusforschung und verwandte Gebiete, 12, 175—-178

Rhodes (1981): P.J. Rhodes, 4 Commentary on the Aristotelian “Athenaion
Politeia”, Oxford

Riddle (1992): J.M. Riddle, Contraception and Abortion from the Ancient World to
the Renaissance, Cambridge, Mass.

Riddle (1997): J.M. Riddle, Eve’s Herbs: A History of Contraception and Abortion
in the West, Cambridge, Mass.

Roy (1999): J. Roy, “Polis” and “Oikos” in Classical Athens, in G&R, 46, 1-18

Rubinstein (1993): L. Rubinstein, Adoption in IV Century Athens, Copenaghen

Ruschenbusch (1966): E. Ruschenbusch, ZéAwvog vouor Die Fragmente des
solonischen Gesetzeswerkes mit einer Text- und Uberlieferungsgeschichte,
Wiesbaden

Ruschenbusch (1968): E. Ruschenbusch, Untersuchungen zur Geschichte des
athenischen Strafrechts, Koln-Graz

Scafuro (2006): A.C. Scafuro, Identifying Solonian laws, in J.H. Blok, A.P.M.H.
Lardinois (cur.), Solon of Athens, New Historical and Philological Approaches,
Leiden, 175-196

Scafuro (2011): A.C. Scafuro, Demosthenes. Speeches 39—40, Austin

Scheidel (2010): W. Scheidel, Greco-Roman Sex Ratios and Femicide in
Comparative Perspective, Stanford (http://ssrn.com/abstract=1505793)

Thalheim (1913): Th. Thalheim, Lysiae orationes, Leipzig

Thonissen (1875): J.J. Thonissen, Le droit pénal de la république athénienne,
Bruxelles-Paris

Todd (1993): S. Todd, The Shape of Athenian Law, Oxford

Todd (2003): S. Todd, Lysias on Abortion, in Symposion 1999. Vortrige zur
griechischen und hellenistischen Rechtsgeschichte, cur. G. Thur, F.J. Fernandez
Nieto, Koln-Weimar-Wien, 235-256

Wallace (2006): R.-W. Wallace, Withdrawing “Graphai” in Ancient Athens—A Case
Study in “Sycophancy” and Legal Idiosyncrasies, in Symposion 2003. Vortrdge
zur griechischen und hellenistischen Rechtsgeschichte, cur. H.A. Rupprecht,
Wien, 57-72

Willetts (1967): R.F. Willetts, The Law Code of Gortyn, Berlin








