ATHINA DIMOPOULOU (ATHENS)

"Axvpov £otm: LEGAL INVALIDITY IN GREEK
INSCRIPTIONS

In modern law," invalidity clauses are frequent” in most areas of law: constitutional
law, family law, successions, property, contracts, corporate law and procedural law.’
In contract law, invalidity or nullity means that a contract, or a particular clause in it,
is regarded as non-existent.* Legal invalidity in ancient Greek legal texts is
expressed, among other terms, by dxvpoc, dxvpov E6tm, dtekég f6tm.” Akvpog, in
Liddell-Scott, is the semantic opposite of k0ptlog or kvpie, translating as without
authority. Regarding laws, decrees and sentences it means more particularly invalid,
uratified, obsolete.® "Axvpov molelv or kotaotioot, is to ser aside.” Nopovg
dxopovg ypwuévn is understood as not enforcing the laws.® When the term is
characterizing a person (dxvpov motelv/kofectdvor Tvd) it means not having
authority.’ The verb dxvpéw means to cancel, set aside and it is used with both
yhowopa (decree)'” and dmopdoerg (decisions).!! However, several aspects of legal
invalidity in the Greek legal sources still remain to be investigated. Was invalidity
limited to contracts and to the protection of private parties or was the public interest
also taken into consideration? Were some contracts ipso facto nulli, while others had
to be declared null and void by a court of law? Was there a distinction equivalent to

" In modern law a distinction is made between absolute and relative nullity. Nullity is

absolute when there is contravention of a rule of law relating to public order, i.e.
involving matters of public policy; nullity is relative when the interest protected is only
of a private nature. Where absolute nullity is concerned, anyone can allege nullity and
the courts must automatically invoke nullity. Where relative nullity is concerned, only
the person protected can invoke nullity.

The Greek Civil Code contains 168 references to the term “dxvpo” in the sense of
invalid.

3 Greek Constitution, art. 14.9, 57.1.¢, 73.2.

As a general principle, an invalid contract is considered as not having taken place,
according to article 180 of the Greek Civil Code.

> 1G V,1 1390.

6 And. 1.8 (yheoua/decree), Pl. Lg. 954c (Sixm/trial), Lys. 18.15 (cuvBfixo/
agreements).

Is. 1.21 (81o0fkm/testament).

® Th.3.37.

’ X.HG5.3.24.

' Din. 1.63.

"' D.S. 16.24.
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250 Athina Dimopoulou

our notion of absolute and relative nullity? Could nullity have an ex tunc (“from the
outset”) effect, or were legal acts only rescinded ex nunc (“from now on”)? Could
nullity be used at court as either a sword or a shield? Was there an action available
for annulment? And who could invoke nullity? Can we speak of the equivalents of a
lex perfecta, imperfecta and minus quam perfecta" regarding Greek legal rules? The
attempt to collect information on some of these questions proves a difficult task,
taking into account not only the lack of a systematic and uniform Greek legal theory,
but also that legal invalidity remained largely unspecified even by Roman law,
posing several terminological and conceptual problems for the Roman jurists as
well.”

In Greek inscriptions, statutory prohibitions invested with the sanction of
invalidity concern a wide variety of cases, throughout periods and geographical
areas.'* Occurrences of the dxvpov clause can be broadly distinguished in three
categories: a) judicial (or similar) decisions and rights, b) legal statutes
(international agreements, laws, decrees, decree propositions, entrenchment
clauses), c) private legal acts (bilateral contracts, testaments, manumissions). In
absence of a clear doctrine on legal invalidity, the epigraphic instances of Gkvpov
may offer some indications on the concept and on the operation of legal invalidity in
ancient Greek legal thought and praxis.

1. Nullity and Nullification of Judicial Decisions and Related Rights

Trials and Sentences

During a trial, the casting of valid votes'” in a copper urn led to a (valid) judicial
sentence.'® The rule of majority'” was considered an expression of the democratic

Jolowicz, H.F. 1932: 87, “A lex perfecta forbids an act and invalidates it if done; a lex
minus quam perfecta does not invalidate the forbidden act but imposes a penalty on the
person doing it; a lex imperfecta forbids the act but neither invalidates it nor imposes a
penalty.”

See Zimmermann, R. 1990: 679, according to whom, about 30 different Latin terms
survive in Roman sources to describe invalidity, such as nullum, nullius momenti, non
esse, invalidum, nihil agere, inutile, inane, irritum, imperfectum, vitiosum. See p. 680:
“All that one may perhaps say by way of generalization is that the label ‘invalidity’
usually implied that a transaction was denied its natural (or typical) consequences. As a
rule, this type of ‘civilian’ invalidity could be invoked by anybody and at any time. But
there were exceptions.” On the evolution of the quasi nullus concept, see Quadrato, R.
1983: 79-107.

This paper is far from exhaustive; it does not cover other terms and expressions that may
denote invalidity, or the invalidity of contracts as a result of violence, mistake, duress,
influence or fraud. On these see Biscardi, A., 1982:136—151.Velissaropoulos, J.
2011:220-222.

Each judge had two tokens, one for conviction and one for acquittal. He cast one, the
valid (kyrios) token in an urn made of copper, the invalid (akyros) one in an urn made of
wood, according to the procedure described in the Athenaion Politeia 68.3—69.1.
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principle applied in a court of law. In the absence of any right of appeal, invalidating
judicial decisions was viewed as something highly irregular.'® As Demosthenes (in a
graphe nomon me epitideion theinai) states, “I take it that everybody will agree that
to invalidate judicial decisions is monstrous, impious, and subversive of popular
government” (24.152). The nullification of trials and sentences ex post should
though be possible, according to Plato (Leg. 954b6), in case of a verdict obtained
after obstructing by force the other party or his witnesses from attending the trial.
Verdicts happened also to be overturned in cases of change of the political regime
under which they had been rendered."”

The invalidity of irregularly obtained sentences was a clause included in some
symbolon agreements by which two cities agreed upon the dispute resolution
procedures among their citizens. The earliest epigraphic occurrence of an invalidity
clause comes in fact from the symbolon agreement of Athens with the city of
Phaselis in Lycia (IG I’ 10, SEG 35:2, dating from 469—450 B.C.), where it is stated
that in case a trial is brought against any citizen of Phaselis, his conviction contrary
to the terms of the jurisdiction agreement shall be invalid (e]i pév xotadikdo|[0évtt
he 8ik]n dxvpog éotm [Ev 8¢ t1g mopaflafilvnt to éyn[eropéve).” In a decree of
Miletos (Miletos 54, c.1, lines 5-13, dating from 228/7 B.C.) accepting the
judgment of synedroi concerning the sharing of citizenship with Cretans, in view of
the reconciliation that took place, it is forbidden for anyone to be brought to trial
regarding past events and if so, the trial shall be invalid (1 dixn dxvpog [Eotm]).

Invalidating an otherwise binding judicial or arbitrary decision could come in
two ways: de iure, if a different decision was reached on the same dispute and de
facto, if one of the parties was allowed not to comply with the prior decision. In 164
B.C., after Sparta refused to comply with a decision regarding a territorial dispute
with Megalopolis and appealed to the Achacan League, the latter imposed a fine on
Sparta, which still refused to give up the contested territory and offered to submit to
Roman arbitration.! In their decision,? the arbitrators stress that their aim is not to

On the use of xOprog and Gkvpog in this process see Velissaropoulos-Karakostas J. 2001,
107-108.

On the majority principle see Maffi, A. 2012: 21-31 and on judicial votes Todd, S.C.
2012: 33-48.

The nullification of trials by citizens is considered by Plato as a sign of corruption of the
city. See Crit. 50b4.

1 Andocides (1.87-88) states that in the Reconciliation Agreement of 403/2 B.C. the legal
decisions and arbitrations obtained under democracy were considered valid, official
decisions under the Thirty, invalid.

How such an annulment of a trial or sentence would take place is not clear. An
(unorthodox) nullification of the Amphictyonic decisions by Philomelus is recorded by
Diodorus (16.24): he simply erased the convictions he considered unjust from the stele.
Destroying the publicly displayed sentences equaled to having them nullified by force,
since without such record the decisions were practically nonexistent.

2 Ager, S., 1996: no 137,
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252 Athina Dimopoulou

render previous judgments Gkvpo, confirming thus the principle of res iudicata (i.e.,
a matter already judged). Invalidity is also mentioned as a de facto result the
arbitrators wish to avoid, by not allowing the Spartans to invalidate previous
decisions by bringing forth new accusations.” In another arbitration, between the
cities of Melitaia and Narthakion (ca. 140 B.C.), regarding a long territorial dispute
(which is uncommon, as Ager points out,** in being conducted by the Roman Senate
itself), the senatorial decree regarding this conflict underlines that invalidating
previous rulings, decided according to the law, is something that must not be done
lightly.> A different kind of annulment concerning a Roman sentence is mentioned
in an honorary decree from Kolophon (ca. 130-110 B.C.) for a benefactor named
Ptolemy. The city is grateful, among many other reasons, because when one of its
citizens was condemned in a Roman court in the province (of Asia), the benefactor
undertook an embassy to the (Roman) general and managed to have the
condemnation annulled (Gxvpov €moinoev),?® saving thus both the citizen and the
city’s laws.

The annulment of prior decisions and pending accusations, as well as of debts,
are extraordinary measures corresponding to times of crisis, in view of an imminent
danger for the polis. In a law of the city of Ephesos, voted in preparation of an
expected invasion by the King of Pontus Mithridates (86/85 B.C.), after the
Ephesians pledge allegiance to the Romans, in order to rally the population, they
decide, in what constitutes a complicated amnesty arrangement,”’ to cancel all debts
of those registered by the sacred or public treasurers as debtors and atimoi, to waive
accusations and penalties of those registered as accused for religious or public
offences or any kind of debt, to proclaim void any execution against them” and,

2 1vO 47, lines 16-21: wfite & kexpuéva dxvpo . . . of T év tolc “EAaowy kol

ooppdyotg yeyevnuévar mpdrepov kpliloetg PéBonalt] xoi édxhportor d[t]opévave eig

0V del ypdvov (not to invalidate the verdicts... so that the decisions rendered previously

among the Greeks and their allies remain valid and non-reversed forever).

IvO 47, lines 40-41: &i] 1o xpiBévia map’ avtolg unicétt yivorto dxvpo 81 Etépov

gy[xinudlrov (if the cases judged are not invalidated by new accusations).

# Ager, S., 1996: no 157.

B G IX, 2 89, lines 28-32: doo kexpuuéva £6Tiv kot vopoug, odg Titog Kotyktiog
Ymartog Edwkev, Todta kabhg kekpiuéva éotiv, 0Bt dokel KOpto eivat Setv, 10016 e
) edyepec etvon doar kKortd vOpovg kekpiuévo €6ty dkvpo motelv. (... all the verdicts
rendered according to the laws issued by the Consul Titus Quinctius, all of those will
remain valid as they have been judged, in order not to facilitate the invalidation of
verdicts rendered according to the law).

26 SEG 39:1243, 111, lines 51-58.

2T Arnaoutoglou, I. 1998:105—107. Harter-Uibopuu, K. 2014: forthcoming.

2 1Eph 8, lines 29-33: kol NkvpdoBor tog kot’] adtdy Exypaeds kol deetdfuforal,
ToVg 8¢ mapayeypoupévoug mpog [ieplog katadixag §i dnuociog i érnitepo iepd 1
Mmudsto | dAa dpetMpata] drrviody tpdmmt mopelcbot méviog kol elvot
Gcdpovg ToG Kot otV Tpdéetg.

23
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furthermore, to cancel and render void all religious and public prosecutions unless
concerning boundary and inheritance disputes.”

Invalidity of Legal Action

"Axvpov €670 in international treaties sometimes refers to a limitation of the right to
bring suit®® which may be either absolute or occur after a set period of time, the
equivalent of a statute of limitations. In the treaty of sympoliteia between Smyrna
and Magnesia ad Sipylus (dated around 245-243 B.C.), the citizens of both of cities
would swear an oath to abide by the treaty terms. The parties seal their peace
agreement by also declaring a priori invalid any potential accusation among their
citizens regarding war crimes.’' In the decree of the city of Nagidos concerning the
isopoliteia with Arsinoe (included in a letter of Thraseas to this city, dated after 238
B.C.), all trials among citizens of both cities must take place within the year
following the crime, a period after the lapse of which they are declared invalid.”
Equal to statute of limitations is also the sense of dxvpov in the treaty between
Delphi and Pellana, where (according to the proposed reconstitution of the missing
lines) the right of reference of a claimant to a third party (anagoge) is invalid if not
exercised within the time limit set by the treaty.”

2. Legal Statutes and Invalidity Clauses
The second broad category of &xvpov clauses in inscriptions concerns the invalidity
of legal statutes—that is, international treaties, laws, decrees and proposed decrees.

International Treaties
In general, international treaties remained valid as long as they were respected by all
parties involved, in spite of the usual clauses aiming to secure the parties’ adherence

* 1Eph 8, lines 41-43: AeldboBat 8¢ kol eivon ducdpolvg] Tég te iepic kol dnpooiog

dixag, el un Tvég elov LIEP TOPOPLoUAY xmpog T O dpe[is]pnimoeng kAnpovouiog

¢Cevyuévon-

On limitations of actions, see Jones, J. W. 1956: 233-234.

Smyrna 14, lines 41-43: cuvtedecBéviov 8¢ 1@V Sprmv To uev éykAfuata ovltolg to

yeyevnuévo, kot Top modepov §pbo mdvto koi un éEéotm [unde] étépoig yxadéoon

nepl TdY Kot Tov TOAepov yeyevnuévov unfte]l 810 dikng unte kot dAAov tpdmou

un0évo- i 8¢ un, oy 10 Empepdue[v]ov EyxAnuo dxvpov Eotw-

SEG 39:1426, lines 49-52: £otm 8¢ 0d10i¢ névtmv tdv aduenudtav [€ od alv xpévou

vévmton 10 &diknuo mpobecuion éviowtdc, v 8¢ tic [dreAB]dvioc t0D ypdvou

ypéymton dtxnv f éykodéont, Gkvpog £otmw ov[tdr N dixn]- (... and the statute of

limitations for all crimes shall be one year starting from the time the crime was

committed, and if someone after this period initiates a trial or accusation, this shall be

invalid.)

3 FD III 1:486 (Staatsvertriige 1T 558), II, A.1, line 19: oi 8¢ [k]a pm Gvdymu év édn
xpovolt tdn yeypoupévor 6 Exov]i[& dvoywyd dteAlg kol drvplog éotw.

30
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254 Athina Dimopoulou

to their terms “forever.”* Their annulment was rarely decided in legal terms,*’ but

came as a consequence either of the lack of commitment of the contracting parties,
or of their straightforward violation, or by concluding a new or conflicting treaty
with a third party.’® One rare example of annulment is included in the isopoliteia
agreement between Messene and Phigaleia (dating from 240 B.C.), where, in case of
non-abidance of the citizens of Phigaleia to the pre-existing agreements between
Messene and the Aitolians, the current agreement shall also be invalidated.’’

Invalidation of Official Decisions and of City Laws

An invalidation clause (although not using the word akyros) appears, already, in
what is considered to be the earliest legal inscription from Greece, the law of Dreros
in Crete limiting the iteration of the office of the Kosmos.>® All actions of the
Kosmos taken under the illegal tenure will be annulled (undév Hjunv) and he will
also be subject to a fine.”” This invalidity of official acts seems to have had an
immediate effect. Invalidity thus aims, early on, to safeguard citizens from illegal
decisions of public officials. Later on, the law against tyranny and oligarchy of Ilion
(dated from 281 B.C.) forbids any manipulation of the city’s legislation
(xaxoteyvdVv TEPl Tovg VOHOUE) “as in a democracy.” The decisions obtained in this
way, even if the city’s highest authorities and the boule are involved, are declared a
priori invalid and the person responsible for this shall be punished as the instigator
of an oligarchy.*’

Unenforced Laws as Invalid

According to Cleon, in one of the arguments advanced in the Mytilenean Debate
(427 B.C.) in favor of the harsh punishment of the Mytileneans for their revolt
against Athens, if laws are not properly applied they are rendered invalid.*' Later,

3 On entrenched provisions regarding alliances and treaties, see Schwartzberg, M.

2004:315-318, 322-323.

On the (different) question of annulment of older decrees as a result of treaties of alliance

or other positive relationships, see Rubinstein L., 2008: 116.

Lys. [Tepi tfig dnuedoeng tdv 100 Nikiov adeheod énidoyog, 15.4.

IPArk 28 = I1G V,2 419: &1 8¢ xo. un év]uévovtt ol ®raléec év ton @d[ion 16 TOT TOG

Mlecaviag kol Aitwdag, drkvpog E[cotm Gde & Oporolyie. In this instance, dxvpog

£o1o holds the sense of nullification of the agreement operating ex nunc (from now on)

and concerns all contracting parties.

3% Youni M., 2010:152-153.

% Nomima 1.80: &8 #rade | mé- | énel xa xooufoet | déko Fetiov tov alrtov | un
KOGUEY, | 01 8¢ Koounote, | 0(n)E dikokote, | &ptov Onfjdev | Sunkel | kKGFTOV Bxpnotov
| Auev, | &g ddot, | k81t koouncte | undev Hunv. dudton 8¢ | kéopog | kol Sdutot | xoi |
{xartt | ol tdig mOA[1o0]c.

“ IMT Skam|NebTaeler 182, 1.1, lines 111-116.

4 Th. 3.37. On citations regarding the laws rendered valid (xvpiovc) only if actually
applied by the courts, see Harris E. M. 2013: 99. On the reasons proposed on why the
Athenians did not repeal unenforced laws, see Wallace, R.W. 2012: 117-123.

35
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the verb dxvpoo is used of a law, in the meaning “to be disregarded,” in the Greek
transcription of the lex romana de piratis persequendis* found in Delphi (ca. 101—
100 B.C.),* ordering the Roman Governors of the Provinces of Macedonia and Asia
to take measures against pirates and to insure the collection of public revenues.

Conflicting Laws as Invalid

Direct invalidation of enactments referred to as vopot or Oecpot are rare.** One such
example is a law of Kyme (Aeol.), dating from the third century B.C., regarding a
serious crime and judgments rendered by the dikasopoi.* If any other law included
any clause contrary to this one, it is declared invalid.*® This term did not aim at a
particular statute, but resolved the matter of potential conflicts of laws by stating the
supremacy of this legal rule over any conflicting one.

Invalidation of Decrees and Petitions

According to a law passed in Athens in 403/2 B.C., a decree was declared invalid if
it conflicted with a law."” New legislation sometimes incorporated provisions that
nullified previous or inconsistent statutes,*® but, most often, this was done by giving
instructions to physically remove or destroy the older stele containing the law.*
This was the simplest method for invalidating a city’s decision de facto. In an
honorary decree of Priene for Euandros Sabyllou from Larisa in Thessaly (ca
300/290 B.C.), the invalidity clause not only prohibits any proposal that would

*2 Giovannini, A. — Grzybek, E. 1978: 33-47.

4 FD I 4:37, C, lines 15-16.

4 On this matter see Rubinstein L., 2008: 115.

* The law allowed the person guilty of the crime to be declared atimos and killed by

anyone.

IK Kyme 11, lines 10-13: oi 8[¢ (un) — — —]I [&t1nog Bvac]kétm, ktewvéto 88 adTov 6

Béhov- 6 8¢ dfroxteivang]l [eddyng £otm x]od keBopds: ol 8¢ mot év vou tvi GA[Ao

1 ypdpnto]l[évévtiov 1@ v]ope 1001, dkvpov éote- (If not ... he may be killed with

impunity and his killer shall be free from pollution and undefiled. If anything contrary to

this law is written in another law, it shall be invalid.)

Hyp. Ath. 3.22: kol 6 pév ZoAlwv 008’ 0 dikoiwg Eypogev YNEIOUG T1g ToD VOUOL

oteton Selv kupLdTEPOV €ivat. See MacDowell 1962: 128.

In Athens, the decree of Isotimides, which barred anyone who had confessed to an act of

impiety from entering the temples and the agora, invalidated a former decree

guaranteeing indemnity for disclosures. This decree was the basis for Andocides’

conviction and exile from Athens. When the Amnesty of 403 B.C. finally allowed

Andocides to return home, he was put on trial in 400 for violating Isotimides decree; he

won an acquittal with his defense speech On the Mysteries, proving that Isotimides’

decree had been annulled, And. 1.8: §j mepl 100 ymeiouartog 100 Tootiuidov, og

axvpdv éotiv.

* For examples, see Sickinger, J. P. 2008:103, n. 21, 22.

% Priene 46, lines 7-10: [é&v 8¢ 11g mept t]ov[to]v T0D YN@iopatog | THg oml[Ang tfig
viv &]ro[ka]Oistapuévng fl dpyov TpotiBRU[R 181dtne, ovly[xa]taddey BovAduevog
v Swpel[av 100 d]uov, G[x]upa €otw- (If anyone, magistrate or private person,

46

47
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256 Athina Dimopoulou

invalidate the current decree, but also guarantees the physical integrity of the stele
containing it, which had been just re-erected.

In general, in decrees, akyron is used in the sense of nullifying the legal effects
of an act.”' The act is not “non-existent,” but its effects are revoked. On one
occasion, a petition to dedicate a statue in a public space is invalidated by a decree.
The decree concerns the temenos of Asklepeios in Rhodes (date unknown); it
prohibits anyone from submitting a petition to erect a statue or other dedication at a
certain area of the femenos, in order not to obstruct the walks, and policemen are
instructed to remove to another place any dedication erected in spite of the
interdiction.*® Sometimes, a specific action or proposal that may diminish the impact
of a donor’s benefaction may also be declared “invalid.” In a dedication inscription
from Cos (dated from the end of the first or beginning of the second century A.D.), a
donor prescribes that no other statue may be erected on the same platform and that
any attempt to contravene this shall be immediately “null and void.”

Entrenchment Clauses

The most frequent occurrence of the &xvpov term in decrees concerns entrenchment
clauses, provisions that make decisions unamendable,>* which, as Rubinstein has
correctly noted,” can be read as “a guarantee issued to a particular individual,
group of individuals, or to another community” regarding decisions that directly
affect them.*® The decree of the city of Nagidos concerning the isopoliteia with
Arsinoe invalidates any proposal by an archon or a rhetor that contests the land

makes a proposition regarding this decree or the stone which is now restored, aiming at
undoing the demos’ donation, this shall be invalidated.)

Invalidity concerned actions. A judicial verdict could, although indirectly, annul a
previous refusal to act, as it illustrated in the speech by Lys. 9.19. The speaker
(Polyaeunus) had been fined by the generals for slander, a fine which was subsequently
reported to the treasurers to collect as unpaid debt, the latter refusing to do so, on the
grounds (if we are to believe the speaker) that it had been irregularly and maliciously
imposed. The speaker is asking the jury not to “invalidate the decision of those who have
acted on a better, and on a just, consideration” (unte tovg PéAtiov Kol Sikalmg
BovAevoouévoug AKOPOLE KATAOTNONTE).

52 Suppl. Epig. Rodio 1, lines 10-22.

33 TIscr. di Cos ED 257, frg. bed. 1, lines 3-30.

3% On entrenchment clauses in Athens, see Schwartzberg, M. 2004: 311-25, who maintains
that “the Athenians used entrenchment in highly restrictive contexts: in certain financial
decrees and in alliances and treaties. ... exclusively for narrow, strategic purposes in both
the international and the domestic contexts, and did not extend them to laws regulating
the democracy.”

See Rubinstein L., 2008:117-118, identifying and categorizing a total of 80 examples of
entrenchment clauses.

% ICIv3s.

51
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given to the Nagidians.’’ In Thasos of early imperial times, the same clause
guarantees measures regarding the donation of lands.™

When a future decree proposal (yvoun) is declared invalid, this invalidates the
whole decree voting procedure.’® Detailed terms in entrenchment clauses® often
mention both private persons (idwwtng) and city officials (such as Gpyovreg,
pAtopeg, €mufviol) who may be involved, the bodies before which such
propositions may take place (¢u BOAAo unde év dapw) as well as all the steps
leading to the adoption of new decisions (such as einnt fj mpH&ntat §| mpoBAL 1
émyneiont f} vopov mpobi), orally or in writing (fj roypouuoTede dvoyvadt 1
YPOULLOTEDG &vayp@lwnt) sometimes adding, for the sake of exhaustivity, the
annulment of decisions “in any other possible way” (tpémwt Tvi 1| mopevpéoet
Nwodv). The legislation process being an expression of the sovereignty of the demos,
the invalidity clause attempts to act as a kind of limitation, for future times, of the
operation of the majority principle,” in order to ensure that no valid decision shall
be reached in the future regulating the same matter in a different way, although the
extent to which this measure was indeed effective is dubious. Examples of rules that
include a detailed enumeration of all possible ways of obtaining amendments,
declared a priori invalid, include the law of Teos regulating the salaries of
instructors for the youth® and a decree of Chios forbidding the use of funds for
other purposes than the ones prescribed.®’

In entrenchment clauses, invalidity is either explicit or may be implied, if (only)
penalties or curses are directed against anyone who tries to annul the current
provisions.* Because invalidity was apparently not always thought to be sufficient
to deter citizens from introducing changes in the future, penalties were sometimes
provided® in order to add a financial risk and ensure the effectiveness of the
entrenchment clause. Combined sanctions (invalidation plus fine) are included in
sacred laws® from the Asklepieion of Kos (dated from the end of the first century

*7 SEG 39:1426, lines 39-45.

8 IG XI11, Suppl. 364, lines 7-20.

%9 Cf. the use of &xvpov in the Athenaion Politeia, on the lack of sovereignty of the Boule
to decide by itself. Arist. Ath.Pol. 45.4: tobtav pév odv dxuvpds €otv | PovAn:
npoPovAedel 8’elg OV dfjuov, kol 0Ok £€eotiv 008EV dmpofovAentov 008 & T v U
nPOYPAWOGY 01 TpVTdvels ynoicochot 1@ dMue. kot adtd Yop todto Evoydc EoTv
0 Vikfoog Ypoefi mTopavopmy.

On entrenchment clauses and different measures aiming to preserve important resources
and to guarantee compliance with relevant rules in late Hellenistic and imperial times,
see Harter-Uibopuu, K. 2013 (forthcoming).

The interdiction and nullity clause for future decree propositions may have constituted, in
Athens, grounds for a graphe paranomon, although we have no such concrete example.
%2 Chios 27, lines 5-8.

8 Teos 41, lines 40-46.

% On examples of such inscriptions, see Sickinger, J. P. 2008: 104, n. 24, 25.

% See Rubinstein, L., 2012:329-354.

% IK Kalchedon 10, lines 10-13.

60

61



258 Athina Dimopoulou

B.C.), concerning the sale of the priesthoods of Aphrodite Pandamos and Pontia®’
and of Asklepios, ® invalidating any decree proposing a different use of the
thesauros of the sanctuary. The penalties are not linked to any concrete damage
(BAGPBN) that may be incurred by any party,”” to any demand for restitution, or to
any unjust enrichment or transfer of property, but rely upon the (implied) public
interest and the collective (moral) damage of the community or the sanctuary, in
case the current regulations are changed.”’ The combination of legal invalidation and
penalties thus introduces to Greek law the concept of what latter would be defined
by the Romans as a /ex perfecta, namely, the inclusion of both a sanction and the
nullity of anything contrary to a particular clause of the law, as well as the
interdiction of future amendments of the statute. The earliest Greek occurrences of
such provisions date from the early fourth century B.C., in an honorary decree from
Athens for Sthorys the Thasian (dated 394/3), where invalidation combined with
penalties is threatened against anyone “nullifying” these honors.”' Where penalties
are combined with invalidation, in some decrees concerning matters of particular
importance for the city, the collection procedure for the fines was also defined ad
hoc, as in a fourth century B.C. citizenship decree from Thasos’” and in a decree of
Miletus” (205/4 B.C.) instituting a public eisphora (contribution) for the citizens in
order to cover public deficit.”* The penalties associated with the invalidation clause
may also be escalating according to the importance of the matter regulated or the
person honored by the decree. A decree by the Nasiotai, bestowing honors to
Thersippos (ca 315 B.C.) for his benefactions in connection with Alexander’s
campaigns, invalidates all future amendments in combination with severe penalties,
such as fines, threats of atimia and treason charges for acting against the democracy,
plus a curse against anyone proposing their abolition.”

Invalidity clauses may also be included in decisions issued by private
associations, forbidding that any of the honors bestowed upon their benefactors may
be “postponed or cancelled”’® and this, as it is stated in one decree, “in view of the

7 SEG 50:766, back face.1, lines 20-24.

8 SEG 51:1066, frg. ab, lines 31-35.

% On blabe initially limited in cases of damages included in the law, see Velissaropoulos-

Karakostas, J. 1993:191.

On the notion &dikelv v néAwv (“injure the polis™), see Velissaropoulos-Karakostas, J.

1993:91-94.

" IG 112 17, lines 31-33.

2 1G XII 8, 267, lines 11-16. On this inscription see Fournier, J. 2012: 360-361. Cf. also,
the invalidity clause in IG XIL,8 264 from Thasos (beginning fourth century B.C.).

7 See Migeotte, L. 1984: no 97.

™ Miletos 41 Lines 24-29.

7 1G XII,2 645, b.1: lines 32-58.

" Examples include an honorary decree from Rhodes (second century B.C.) of the kowvov
10 AModay kol Alwootay for their benefactor Dionysodoros 1G X111 1535, face I11.85,
lines 95-100.
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importance of making an example of the benefaction.””” Invalidity in entrenchment
clauses in relation to endowments is aimed at preventing any different use of the
funds or of the property donated by the benefactor,”® as in the testament of Epicteta
(dated around 210-195 B.C.).” It also guarantees that no alteration of the exact
terms of use of the donation®” will take place and nullifies any transaction that may
jeopardize the capital donated.®' The invalidity clause prohibiting future decree
proposals that differed was aimed at preserving the benefactor’s instructions and
will (corter Ty 100 dvalbévtog BodAncy), as is clearly stated in an honorary decree
from Eretria (ca 100 B.C.).*

Invalidity of future decrees or deliberations was sometimes mentioned as having
“immediate” effect.*’ The expression 008&v #Aacoov (no less), preceding in some
decrees the invalidity clause, shows it was considered the last, but not least,
necessary complement of entrenchment clauses.® In Roman times, in view of the
change of political settings, invalidity is now sometimes aimed at the archons’
orders or the city’s ekdikos (who represented the city’s interests) proposals (or
anybody else’s), and the fines are collected by the Roman fiscus.* In a decree from
Miletus concerning the city’s and the imperial cults, any different use of the funds

7 Honorary decree (dated after 153/2 B.C., found in Delos) of the koinon of the Bnputimv

[Moo[edwlviactdv  Eundpolv kol vavkiipov [koil ¢]ydoxéwmv for their Roman
benefactor, the banker Marcus Minatius Sextus, ID 1520, lines 57-61.

A decree from Eresos in Lesbos (dating from the middle of the third century B.C.), on
Agemortos’ donation of some income to be used for sacrifices, forbids and invalidates
any encumbrance or any other use of the income and any such proposal before the
council or the assembly, 1G XII,2, 529, lines 3-9.

In the inscription recording the legacy she left to her daughter Epiteleia, Epicteta
provided for the founding of a sanctuary to the Muses and her own deceased ancestors
and for the establishment of an association dedicated to the worship of the Muses. Her
will included an invalidity clause for future amendments by third parties, IG XII, 3 330,
BI1, lines 263-267.

Decree of Didyma establishing annual distribution of food on the occasion of the
birthday of Eumenes II (dated 159/8 B.C.), Didyma 13, lines 41-49.

The decree of Delphi of 160/59 B.C. regulating the usage of a donation by king Attalos
of an important amount of money to the city to be used for the children’s education and
for sacrifices, invalidates and punishes by fine any proposal or decision for a different
use than the one prescribed by the decree, Syll.* 672, lines 15-19.

2 1G XIL9 236, lines 51-61.

8 SE 241, frg. h.col. 2.1, lines 7-8.

% In one instance, in a decree of Mytilene instituting celebrations in the context of the
imperial cult, the city threatens with invalidity all actions or proposals of private citizens
or magistrates contravening the celebrations and relevant procedures, these being
considered synonymous with the safeguard of the city’s “liberty and democracy and
sympoliteia,” since the city had recently seen its status as an ally of Rome confirmed by
Augustus, 1G XI1,2 59, lines 6—12.

In an honorary decree of the boule and demos for Gaius Caninius Synallasson found at
lasos, regulating the foundation he established for the gymnasium of the neoi (ca. 117—
138 A.D.), lasos 21, lines 54-67.
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and any act contravening the purpose “secured” by this statute (tolg dulé T0Dde 10D
ynetouotog foeoiicuévor[c]), would be invalid and the archon introducing such a
proposal would be guilty of impiety against the gods and guilty ¢ €x xotadixng (as
if sanctioned by a court of law) of the payment of a fine.*® Three documents from
Ephesus, all dating from A.D. 104, show how invalidity had become a standard term
aiming to secure the proper execution of the will of the benefactor, which was
ratified both by the Roman official’s and by the city’s decisions. The invalidity
clause of future amendments is first mentioned in the letter of Caius Vibius Salutaris
offering several benefactions to the boule and demos of Ephesus in form of a legal
document,87 second, the proconsul Gaius Aquillius Proculus, in his letter to the
archontes, boule, and demos of Ephesus, approves the benefaction of Gaius Vibius
Salutaris and ratifies the invalidity clause™ and third, in the honorary decree of
Ephesos for Gaius Vibius Salutaris, legal invalidity strikes any contrary decree
proposal.”’

3. Invalidation of Transactions and Private Legal Acts
In the third category, we will examine legal invalidation clauses in inscriptions that
affected private transactions and legal acts, except for contracts, which will be
examined in Section 4. First, transactions might be invalidated for being imposed
upon individuals under a different political regime than the one currently in place. In
the so-called “constitution” of Cyrene, imposed or accorded by Ptolemy I (before
321 B.C.), in a mutilated passage, the invalidation of sales of houses and fields is
prescribed, most probably concerning sales forced upon the parties.”’

The prescriptions of the law against tyranny and oligarchy of Ilion (dated from
281 B.C.) are quite explicit. They include a series of clauses invalidating several
legal acts involving the collaborators of an undemocratic regime. Forbidden
transactions include the sale and lease of land, houses, animals, slaves (or anything
else), as well as the dowries, which benefitted any person who served under a tyrant
or an oligarchy.”’ The acquisition of property through any transaction involving
these persons, as it is (twice) stated in the law, will be invalid. Anyone who has
suffered such an injustice can pursue the offender’ and the property will be returned

% Miletos 15, lines 18-33.

8 Ephesos 212, lines 315-325.

% Ephesos 213, lines 357-365.

% Ephesos 115, lines 106-116.

% SEG 18:726, lines 69-70.

T IMT Skam|NebTaeler 182, 1.1, lines 53-70, 106—111. Archons include those having
served as a strategos, or any other archonship subject to logodosia (the procedure of
control after the end of their term) or who is responsible for registering on a public list
the names of the citizens and metics.

Clauses as the above may have followed solutions adopted on other occasions regarding
the well-known problem of disposition of the properties the exiles under a previous
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to its former owner. The invalidity clause was thus protecting the citizens and metics
from transactions, which, in spite of having all the external elements of legality, may
not have been freely negotiated and may have been a product of duress. The
particular circumstances of any such transaction are considered irrelevant, as long as
one of the contracting parties is a person involved in the undemocratic government.

Under different conditions, invalidation of a sale of land is threatened as a
preemptive measure destined to secure compliance of the citizens with the city’s
settlement decisions with another community and constitutes part of the decision’s
implementation procedure. In the symbolon agreement between the cities of
Stymphalos in Arkadia and Sikyon-Demetrias in Corinthia”® (dated around 303-300
B.C.), regulating the process of adjudicating disputes between citizens, a procedure
for reaching agreements between the parties is set out, which will be drafted in
writing (cUvypagov) in presence of three witnesses possessing property, whereas,
any other agreement or transaction shall be invalid. In the decree of Miletus
concerning the sharing of citizenship with Cretans, lands in the vicinity of Myous
are granted to the new citizens and it is forbidden to sell these plots of land for
twenty years. If any such sale takes place, it shall be invalid. A trial may also be
brought by any citizen of Miletus against both the seller and the buyer for
committing an injustice against the city, by following the same procedure as under
the xenikos nomos.”*

Although it does not target private transactions but possession of land by
sovereign cities, it is worth mentioning that in the peace treaty between Miletus and
Magnesia ad Maiandros (dating from 175 B.C.), the two cities, in order to avoid any
potential future conflict regarding contested areas, mutually forbid any possession of
the land, of the peraia and of the citadels belonging to each other, under any pretext,
declaring invalid any “bequest, dedication, consecration or possession, under any
pretext or in any way, performed at any time by the contracting parties or through
intermediaries.””

The disputed occupation of public territory within a community was the object,
in Roman times, of the decree of the Battynaioi’® from Macedonia (144/145 or
192/193 A.D). Distinguishing three categories of inhabitants, the Battynaioi, the
Orestes and the Eparkhikoi, the ekklesia of the Battynaioi decides to prohibit the
sale of public land to the eparkhikoi (with one exception), imposing a fine in case of

regime, for which several solutions had been adopted in Greek cities, following the
return of the exiles under Alexander.

% IPArk 17, B, lines 102—108. Arnaoutoglou, I. 1998:133-137.

% Miletos 54, e.1, lines 1-11.

% Miletos 60 (Milet I 3, 148) lines 45-47. This clause takes care to enumerate all lands
included in the cities’ respective territories and to include reference to what must have
been notorious and usual legal tricks in border conflicts, such as the declaration of an
occupied territory as sacred, its dedication to a divinity, or the acquisition of lands
through intermediaries.

% Papazoglou, F. 1979:363.
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transgression and invalidating all the sales already executed, the objects of which
must be returned by the buyers.”’

In other instances, private legal acts and contractual rights may be invalidated if
one of the parties does not comply with the terms of an agreement. The earliest such
occurrence is found in two inscriptions from Attica, dating from the end of the
fourth century B.C., containing lease documents, by which the members of a
religious association (orgeon) lease for an indefinite period of time a private
sanctuary to an individual and to his descendants. In the first,”® the lessees undertake
several obligations, such as the payment of the rent at a set date each year and to
maintain the sanctuary in a specific state regarding the cult. In case they fail to make
the agreed use of the sanctuary, or if they fail to make payment, the lease will be
annulled and the orgeomes may claim back the temenos. In the second lease
document,” the lessee may use the sanctuary and the houses built within it, but he
must perform some maintenance work and he is allowed to make any construction
he likes. He must pay the rent agreed upon on the set dates and to offer “open
house” during the celebration of the orgeones’s rites. In case he fails to comply with
any of these obligations, his lease shall be invalidated, he will lose all the materials
that were added to the building and the orgones will be free to lease the property to
anyone they like.

In a similar manner, at the end of a document from Mylasa concerning a lease of
land, invalidation is threatened against any cession of the property to a third party.'®
In Mylasa again, a series of prohibitions regarding the lease of land to Thraseas by
the phyle of Otorkondeis include, in case of nonpayment of the rent, the annulment
of the lease and the invalidation of any “cession,” by which perhaps a sub-lease is
meant.'” In such case, the current lease “will not exist anymore” (ovy Ordpéet
ovtdt 1 picBwoic), whereas any cession will be invalid (&kvpoc €otw 1
nopoymdpnotc).'” Such invalidity clauses may have constituted a standard provision
in lease agreements, aiming to protect owners from the frequent refusals of lessees
to comply with the terms of the lease, thus permitting them to easily recover their
property.

In other inscriptions, transactions forbidden by law may also be invalidated. A
decree from Halasarna in Cos, dating from the middle of the third century B.C.,
prohibits the priest and the timouchoi from receiving or offering any loan by
pledging the sacred vessels of the sanctuary of Apollo.'” If any loan is granted

7 EAM 186, lines 39-40.

% 1G 112 2501.

% 1G 112 2499.

1% 1Myl 221, lines 2-3.

191 See also IMyl 218 1. 8.

192 TMyl1 208, lines 1-12.

103 SEG 54:743. On this and other interdictions to give surety, see Velissaropoulos-
Karakostas, 2011:153-156.
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contrary to the terms of the decree, any such security shall be invalid. The debt
would thus remain unsecured and both the lender and the debtor would receive, in
addition to fines, the wrath of the god, so they may know better in the future and
refrain from concluding loans contrary to the terms of the decree.

A particular case of invalidity is included in the law of Aegiale in Amorgos
dating from the late second century B.C., regulating the administration of the
1% of Kritolaos, who bequeathed a sum of 2000 drachmae to fund a
festival to commemorate the heroisation of his deceased son, Aleximachos. The
extraordinary terms on the lending of the capital prescribe that it will be lent in
shares of up to 200 drachmae, with an interest of 10% and real securities provided
by the debtors, worth 2000 drachmae (ten times the amount lent). Any repayment of
the capital was forbidden and for any such payment received by any archon, he
would be personally liable to pay a fine of 1000 drachmae to the city. In what
constitutes a unique instance, such payments are declared “invalid,” but the debtor’s
obligation remains valid. This complicated arrangement turned what were individual
loans into perpetual payments of interests on a capital never returned, thus securing
new sources of income and financing, in perpetuity, the scope of the foundation.'*

Invalidity is also threatened in sepulchral inscriptions, by which the deceased
reserves the right of use of a grave monument for himself and his family, forbids
any selling of the grave, and declares invalid any such transaction, often also adding
a fine for transgressors. Such terms are included in the Mnemeion inscription by
Hermogenes Menodorou'® in Aphrodisias, in a funerary inscription from Didyma'®’
and in the inscription by Apollonios Symmacchou from Smyrna, who is reserving
the mnema for himself and his relatives and forbids any future sale of the grave.'®
In another inscription from Thebes in Thessaly, forbidding any foreign corpse to be
buried in the tomb under threat of a fine payable to the city of Thebes, the
expression used is that “this attempt shall be invalid.”'"”

Among private legal acts, testaments were the ones most likely to be nullified ex
post. Obtaining the nullification of testaments by heirs claiming the inheritance was
an issue often brought before the Greek courts, as illustrated, among others, by
Isocrates’ Aeginiticus''":19 and Isaios’ Cleonymusaeus1.'"" One late example of the

endowment

14 Harter-Uibopuu, K., 2011:119-139, spec. 126.

191G XI1,7 515, lines 27-29.

106 1 W 1639, lines 6-12.

197 Didyma 644*5, with penalty, line 3.

1% Smyrna 347, line 9-15.

199 AE (1929) 145,18, lines 3-7.

"0 7s0cr. Aegin. 3.6:19.: Ndv 8’ adtfi tocobtov Sel petopédey dv eic (vt éEquaptey,
ote Kol 1ebvedtogq adTod mepdton TV Te Stobnkny dxvpov o kol TOV Olkov
gonuov motficot. 15.8:19.: Kadtot tivog av duiv émocyécBor Soxolowv, oftiveg
{ntodot melBewv vudg b xpN tog dabNKag dkdpovg moticot TAV HEv vOpwy 0VTog
gxovtov, DUdY 8¢ kot aToVg dumpokdTov ynetelcBo; 44.4:19.44: TloAlod <y’> v
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testator wishing to avoid such post mortrem complications is the testament of
Epikrates from Lydia (second century A.D.),'" a long document in which the
testator also curses anyone who may contravene or annul his will (pov v
Itpoyeypoppévnv didtaéiy). On the other hand, a previous will could be nullified in
vivo if the testator himself decided to change it. In an inscription from Lycia, dating
before A.D. 43, bearing on one of its sides a testament by Artapates, the testator,
who now wishes to leave all his immovables to the gods Leto, Apollo and Artemis
to be “sacred, inalienable, and not subject to serve as real securities,” starts by
declaring null all testaments of his prior to this one, “in any way these may have
been drafted.”'" Inheritances could also be invalidated if they were executed against
the law. In an inscription from Thisbe in Boeotia, dating from in the third century
A.D., regarding the grant of the right of emphyteusis (a long-term lease of land)
regulated by the Roman authorities, it is stated that if any person, to whom such a
right over the land is granted, bequeaths by testament the land to a third party, this
so-called “donation” shall be null and the plot of land will revert to the city.'"*
Invalidity is also frequently attested in manumission inscriptions. In a “sacral”
manumission by means of an iera oni from Delphi (dated 168 B.C.),'"” a fictive sale
and consecration of a female slave to the god, Sostrata having entrusted her sale to
Apollo, the next day the sale is declared revoked (fpuévn) and null (xoi Gxvpov).
As a result, she gains her freedom and independence for life, and is now free to do
and to go as she pleases. In other cases it is the manumission that will be invalidated
and the apeleutheros (freedman) will revert to his former status of slavery if he does
not comply with the terms set out in the manumission act by his former master,
especially the paramone condition (the obligation sometimes imposed upon the
freedman to remain close to his former master and offer him services),''® or if he
fails to pay back the eranos,' the loan that financed his manumission. Similar
conditions included obligations such as not to move out of town and to seek the
master’s advice,''® to stay at the master’s house until the daughter of the family

deNoetev dybecBfivor kot Tovg vopoug LAY yneroouévav, ALY ToAd Gv uaAlov
£l 10¢ TV maldov Srabnikog dkdpovg 180t yevopévor.

"5, 1.21aeus1.21.

"2 SEG 54 1221, lines 94-105.

"3 TAM 11 261, face b.1, lines 7-10.

141G VII 2226, frg. D.1, lines 5-9.

15 SGDI 11 1746, lines 4-6, kabmg éniotevoe Zwotpdra tdt Oedt tov Gvév, dote Ty
TpotEpOGloY MVEY Gpuévoy elley Kol dkvpov, £ Gute AevBépav elpev kol
avépantov and méviev Top Tévto Plov, motéovoa § ko BEANT kol dmotpéyovca oig
ko, 08Ant. See Zelnick-Abramovitch, R. 2005:86f.

"OFD III 1. 6; 3:6; 3:8; 6:87; 6:92; SGDI II 1689; 1702; 1721; 1747; 1804; 1811; 1819;
1832; 1884; 1944; 1G 1X,12 3:640; 3:639,4 ; Darmezin, Affranchissements 100,135.

"7 SGDI 11 1791; FD 111 6:95

18 Cf. invalidity in case of violation of the obligation to remain in Delphi, SGDI II 1830 and
the case of a Syrian lady named Asia (ca. 170-157/6 B.C.), SGDI II 1718, lines 10-14.
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came of age and got married,'" to bury the masters when they die and to perform
their funeral rites.'”” In one inscription from Beroia (ca 239-229 B.C.), it is the
liberty of their women and children that is declared “invalid,” if the former slaves do
not comply with whatever the master ordered.'*' Property transfers by the
apeleutheroi to third parties, other than the master, if they had no heir of their own,
could also be invalidated.'? On the other hand, in one case, the decree states that if
the apeleutheroi are arrested and reduced to slavery by a third party, their

enslavement would be “invalid” and the offender would be liable to pay a fine.'>

4. Invalidity and Contracts in Athens

To what extent do the dxvpov clauses in inscriptions add to our understanding of
contractual obligations, as referred to in Athenian literary sources? One point on
which no consensus has been reached is whether contractual liberty could extend to
include even agreements that were forbidden by the law. The basis of Athenian
contractual commitment was agreement,'** according to the commonly cited law
8o, &v Etepog £Tépm OpoAoyHOY KOpLaL elvan (whatever one agrees with another is
legally valid).'” One part of the modern doctrine considers that “whatever” included
even what was prohibited by law or by decree. The thesis of Gernet,'*®
in Athens did not have to be in accordance with the laws, and that consensus could
thus override the law, has, I think, rightly been criticized.'”” The argument in favor
of total contractual liberty puts forth passages of Demosthenes, which seem to stress

that contracts

9 FD 11 3:21, lines 17-20.

201G IX,1 42, lines 8-17.

2L EKM 1. Beroia 45, lines 24-27.

122 SGDI 1T 1891, lines 26-33.

123 Cf. also the same in IG IX,1 39, dated in the second century A.D.

124 On this law, thought to have originated from judicial procedure, see Pringsheim, F.
1950:13-34; Thiir, G. 1977:180-185. On homologia as contract, see Velissaropoulos-
Karakostas, J. 1993:163-65.

125 Hyp 3.13: épel 8¢ mpog uuocg (XUT,IKOL uoc?»(x Aenvoysvng, g O vouog keyst doo Qv
£tepog srapu) ouokoyncn, KOpto elvot. Té ye Sikona @ Be?ﬂlc’ts T00 8¢ un tovvavtiov
amaryopedet ufy xoplo eivar. £€ adTdV 8¢ cot TV voumv Yo cp(xvep(m:spov nomcco
Dem. 47.77: évéyvadi pot tov vopov kol Ty paptopioy, og kehedet kOpla eivon & Tt
v #tepoc Etépm Opoloynon; 48.54: mdc Yop oV poiveror OoTic oletan Selv, O pev
opoldynoey kol cuvébBeto exav mpog Exdvto kol duocev. 56.2: kol Tolg VOUolg Tolg
buetépotg, ol kedehovsiy, Soa G Tig EkhV ETepog £Tép® OHoAoYNoT, KOpLo glvat. PL.
Symp. 196¢: & & Qv €kov €xovil Opoloynon, eoaciv “ol méiewg PoociAfig vopot,
Sixono elvan.” Din. 3.4: kol 6 &y kowdg thg moreng VOUOG, £V Ti¢ £vog évovtiov TdV
ToAtdv 6poloyioag Tt mopafii Todtov Evoyov elvat kehebel 1) Gdikelv.

126 Gernet, L. 1937: 111-44. See also Phillips D. D. 2009:89—112; Aviles, D. 2011:27-28,
“all available evidence points to the wording of the general law of contracts not imposing
any limitation on the validity of agreements and thus validating even such agreements
that were obviousy at odds with justice.”

127 Cantarella, E. 1966:88-93.
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the omnipotence of contracts concluded in the correct form,'* in the presence of
witnesses or sworn by oath. Contracts may have included the standard provision'*’
“koptdtepov 8¢ mepl TovTOV Ao undév eivon g cuyypoeic,”
the speech of Demosthenes against Lacritos: “f pév yop ocvyypoen oOd&v
KUPLOTEPOV €3 elvol TAV Eyyeypopuévoy, 008E Tpoceépetv obte vépov obte
yhetopo ot AL 008’ otodv mpodc v cuyypaenv.”*! The debate about the
sense of the kyria syngraphe (“a contract is valid”) is a long one."** One of the most
plausible explanations is that it declares the written document to be the most valid
instrument of proof before a court of law."** The document was meant to constitute
the most authentic embodiment of the contracting parties” mutual obligations,
against which no law or decree may serve as proof of different obligations;'** it did
not mean that this document could override legal rules and agree that something
forbidden by law was valid.'*> Otherwise, it would suffice to introduce the 00d&v
kuprotepov (lit. “nothing is more valid”) clause, for example, in private loan
agreements, in order to set aside rules such as the Solonian seisachtheia,”® if we are
to presume that this law did not explicitly declare invalid all borrowing against one’s
liberty as security."’ If absolute contractual liberty was in Athens set above the rule

mentioned in

' Dem. 42.12: tov keledovto kvplog elvor T mpdg GAMAovg OpoAoyiog, Gig v
£vovTiov TONGMVTOL LoPTOP®V.

129 Lanni, A. 2006: 163—164. Among the few similar references in pre-hellenistic times, see
the loan inscriptions of Arkesine in Amorgos, cf. IG XII, 67; 69; 70.

B0 Dem. 35.13: And in regard to these matters nothing shall have greater effect than the
agreement.

B! Dem. 35.39: The agreement does not permit anything to have greater effect than the
terms contained in it, nor that anyone should bring forward any law or decree or anything
else whatever to contravene its provisions.

B2 For further references and a presentation of different views, see Velissaropoulos-
Karakostas J. 2001:103-115.

133 For this sense of the clause and relevant bibliography see Velissaropoulos-Karakostas, J.
1993:176-179.

134 Beauchet, L. 1897:80-82, argues that the syngraphe could not override the laws of
“public interest.” On the homologia as a preparatory step of court proceedings, by which
the parties are merely agreeing that the contents of a statement must not be denied to the
dikasterion, see Thiir, G. 1977:157.

135 Cf. Wolff, H. J. 1966:575, “A partir de la, les contrats grecs se sont développés sous
forme de «disposition destinée a des fins déterminées» (Zweckverfiigung). Les parties
contractantes étaient libres d’en fixer le but, a la seule condition de ne pas violer les
dispositions légales.” Pringsheim, J. 1950:497-500, also agrees that “A contract of sale is
void if one of its essential elements is missing or if the sale is forbidden by law.” See also
Velissaropoulos-Karakostas J. 2001:108, “la renonciation a tout autre texte 1égislatif ou
contractuel dont le contenu se heurte a celui de la syngraph¢ n’a aucun effet lorsque le
contrat est illicite.”

% Ar. Ath. Pol. 6.1.

37 Phillips D. (2009:107) argues that Solon’s laws, such as the law banning the export of
agricultural produce other than olive oil “presumably rendered contracts concluded for
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of law, the whole edifice of the city’s legislation would prove inefficient and
inapplicable. Such a total contractual “laissez-faire” is incompatible with what we
know about the respect for the rule of law,"* as an expression of the will of the
people and of democracy itself, particularly in a city where the “legality” even of
decree propositions could be questioned by anyone, through the graphe paranomon
procedure.'®’ Plato in the Laws argues in favor of excluding from binding contracts
those forbidden by law or decree (o T1g Ov OpoAoy@v cuvBicBon un o koo
10 dporoylog, TV @v &v véuot drelpyosty 1 yhewouw),'* and this cannot be a
rule of his own devising. The invalidity clauses included in decrees and symbola
agreements, as early as the mid-fifth century B.C., show that Plato’s statement has
been wrongfully dismissed as not corresponding to Athenian legal reality.'*' Further
evidence in the same direction can be found in the statute attributed by Gaius to
Solon, allowing contractual liberty to members of associations “unless forbidden by
public statutes,” '™ in Demosthenes’ statement that only adoptions which are
conform to the law are valid,'* and in Hyperides’ argument that both betrothals and
testaments were nullified if illegal.'* We may also note that the various legal
conditions for a valid sale and transfer of property described by Theophrastus'*

such purposes invalid.” This invalidity may have been rather implicit than expressis
verbis.

138 See Aes. 1.6, 3.6-7, where the rule of law is considered one of the characteristics of
democracy.

139 On the place of nomos in Athenian law and rhetoric, see Carey, C. 1996:33-46.

0P|, Leg. 920d.: whenever a man undertakes and fails to fulfill his agreement—unless it be
such as is forbidden by the laws or by a decree.

14l Pringsheim, F. 1950:40, “Plato’s descriptions, on the other hand, must not be taken as
simply reproducing actual law,” 42 “The texts of Plato ... must not be taken as giving
strict legal rules,” Phillips D. 2009:89—-122, who maintains that (p. 95) this law stated by
Plato “is a measure of his own devising.”

2] 47.22.4 (Gaius 4 ad 1. xii tab.): Sodales sunt, qui eiusdem collegii sunt: quam Graeci
hetaireian vocant. His autem potestatem facit lex pactionem quam velint sibi ferre, dum
ne quid ex publica lege corrumpant. Sed haec lex videtur ex lege Solonis tralata esse.
Nam illuc ita est: v 8¢ dfjuog § @pdrtopeg §| iepdv Opy1dv § vodton 1 choottot 1
oudtopot 1 Brosdton 1 éni Aetov oiyduevor 1 eig éunopiov, 8t dv To0T@Y Srobdvion
Tpog GAMAOVGE, KUpLov elva, E&v Ui dmoryopedon Sudcto YpduioTo.

3 Dem. 44.7: 6poloyodpev §’évavtiov budv delv 1o motfoeig kuplog elval, Soat Gv
KOUTO TOUG VOOV 1KOLOG YEVOVTOL.

' Hyp. 3.16: 6AA& uiy ovx anéypnoe 1 vopoBéty 10 eyyonBivon thy yuvaiko D10 100
noTpoOg 1 100 Gdedeod, GAL Eyponye doppndny €v 1@ vOu®, v Gvéyyunion Tig £nl
Sucatorg Sdpopto x TodTNG Elvar TOASC YWNGTOVG, Kol 0VK 4V TIC WEVGAUEVOS (G
Buyotépa éyyoiion GAANY Twd. dAle o pev Sikadog éyydag kuplog, Tog 88 un
Sucadog dxdpovg kobictnoy.

145 Pringsheim J. 1950:156.
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imply to the contrary that, if one of these conditions was not met, the sale would be
invalid and that no agreement could override the law.'*

On the other hand, in a legal system where legislation was far from exhaustive,
leaving unregulated several aspects of private life and enterprise, a very large
margin was left to contractual liberty. Whether the facts of a specific case
corresponded to what was forbidden by the law was a question open to forensic
debate and would, at the end, be subject to the jury’s decision. Since all laws either
prescribe some form of action or forbid some other, we may distinguish two forms
of legal invalidity: invalidity for what is an illicit causa (the underlying legal
motive),'"’ in the general sense of anything contrary to public statutes (ex publica
lege as Gaius puts it for Solon’s law on associations)'*® and invalidity expressis
verbis, as a sanction attested in some decrees (as the ones already mentioned in the
sections above). In the first case, invalidity was implied, in the second, it was clearly
stated. What was the utility of an expressis verbis invalidity clause? If we accept the
definition of cuuBdéiatov,'* as an agreement that serves as the basis of legal
action,'”” no (valid) legal action could arise from an agreement invalidated by
! This principle is illustrated by the law on the interdiction regarding maritime
loans not destined to serve the import of grain or other merchandise in Athens,

which, in case of transgression, deprived the plaintiff of an action and prevented
152

law

such action from being introduced to court. ™~ Whether or not an agreement was
prohibited by law and was to be non-effective remained though to be proven at
court. If the invalidity of an act or agreement was not expressis verbis declared by

law or by the terms of the agreement, such a proof may present a great degree of

146 St. FI. 4.2.20: Kupia 8& 1 évi) kod 7| mpdioic eig pév ktfiowy, tav § tyum o0t kol téu
16V vopmv Tothcwoty, olov dvaypaenv 1| Spkov | tolg yeltoot T yiyvouevov: eig 8¢
MV Topddootv kol glg 00T 10 TOAETY, dtav dppafdvo AdPnt: oxedov yop oVtwg ot
noAlol vopoBetoboty-

47 The notion of illicit causa had not though been isolated by the Greeks, as it would later
be by the Romans, a point on which see Beauchet, L. 1897:38-39.

1% This expression may imply a notion of ius absolutum, of certain laws of public interest,
i.e., norms that cannot be dispensed with and against which no private agreement stands,
contrary to ius dispositivum, which may apply only if the parties have not agreed
otherwise, as known in civil-law systems. Aviles D., 2011:33 argues, correctly I think,
that “there is little to suggest that Athenian lawgivers ever meant any statute they enacted
to be only ius dispositivum rather than a fully binding norm expressing the will of the
polis.”

149 On the sense of the word as “contract” see Mirhady, D. C. 2004:51-63.

" Todd S. 1993:265.

5'In Rome, if someone had promised something contrary to the prescriptions of a Jex
imperfecta, he could not be successfully sued by the promisee, the praetor intervening
with a denegatio actionis (refusal to grant a right to sue).

152 Dem. 35.51. Beauchet, L. 1897:41 thinks that invalidity did not have to be clearly stated
in the law, provided the law was “d’ordre public.” It is doubtful though that this notion
had been formulated in ancient Greek law.
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difficulty. Thus, introducing the invalidity clause in decrees or contracts offered the
advantage of facilitating the process of proof, since all one would have to do is read
at court the relevant clause forbidding such agreements. The laws and contracts
were, according to Aristotle, '3 two of the main “inartificial proofs” (Greyvor
niotelg) properly belonging to forensic oratory. The law or the contract forbidding a
particular agreement and declaring it invalid, read out in court by a clerk, left little
room for forensic speculation on whether an act or obligation was indeed lawful or
not.

On the other hand, in view of the lack of clear legal definitions in ancient Greek
Law, if the legal invalidity of an act or of an agreement was not clearly stated in a
law or contract and had to be proven only on the basis of the facts of the case
applied to general legal principles,'** the problems of interpretation that could arise
in court may have been very complex. These problems are illustrated in the
Rhetoric, when Aristotle, speaking both about laws and contracts, offers advice on
argumentative technique.'> He explains how their importance may be magnified or
minimized, depending on the side for which one is arguing and advises to “see
whether the law is contradictory to another approved law or to itself; for instance,
one law enacts that all contracts should be binding, while another forbids making
contracts contrary to the law.”"® Aristotle’s mention of the second law has been
criticized as mnot corresponding to an actual Athenian law, "’ in spite of the
uncontested existence of the first law. Both of these laws may have existed in
Athens without any statutory conflict,"® since the one in fact complements the other,

'3 Arist. Rhet. 1375a 15.

154 Such as illegality, conflict between different laws, a law being obsolete and the notions
of fictitiousness, error, fraud, menace, immorality.

155 On the argument that Aristotle’s ideas “do not really correspond to the actual practice of
law courts and forensic oratory in fourth-century Athens” see Aviles, D. 2011:22, 27. See
also Phillips, D. 2009:93-106, who rules out philosophers’ views as concerning
hypothetical cases. On the contrary, the extant orator’s forensic speeches illustrate
Aristotle’s arguments put, literally, to trial, showing how the laws and contracts were
indeed being manipulated by the orators according to the side one was arguing for. This
is exactly the point Aristotle is making in the Rhetoric, offering examples of arguments,
rather than analyzing legal issues. On the other hand, as the orators are presenting their
client’s side of the story, their speeches offer only a partial view of the rules of law,
limited to the ones favorable to their case.

136 Arist. Rhet. 1375b: koi €f mov évavtiog voue eddokiuobvet ff kot adtdg abtd, otov
éviote O pév kededel kopia etvon &1t dv cuvBdvTan, 6 & dmayopedet ph cuvtiBecBon
PO TOV VOULOV.

157 pringsheim, J. 1950: 39: “For a general statute forbidding illegal agreements seems
neither necessary nor adequate to the then prevailing legal thought.”

158 The real “contradiction” revealed by Aristotle is indeed one of arguments, not of laws.
On the procedures that, in Athens, would secure there were no contradictions and
inconsistencies among the laws see Sickinger, J. P. 2008, Canevaro M. 2013:139-160.
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in the sense that “all contracts—that are not forbidden by law—are binding.”"*’

What Aristotle proposes is how to make the best of the worst case, by putting forth
the argument “the contract is a law, special and partial” if the contract is on our
side and the law is ambiguous. A different line of argumentation is to be followed if
the contract is against us. “In addition to this, we must examine whether the contract
is contrary to any written law of our own or foreign countries, or to any general
law, or to other previous or subsequent contracts. For either the latter are valid and
the former not, or the former are right and the latter fraudulent; we may put it in
whichever way it seems fit.”'® What is apparent from Aristotle’s argumentation is
not that contracts could, in Athens, circumvent the law, but rather that a margin of
forensic argumentation was always left to litigants and that legal validity or
invalidity were subject, precisely, to an interpretation of the facts. Introducing
akvpov €0t in a decree limited this margin of argumentation and thus served the
interest of legal security and judicial efficiency: since no further argument could be
made on matters of law, this left only the facts to be proven.'®’

Why then did only some decrees include the invalidity clause, whereas other did
not? Given Greek laws seldom present a similar structure and elements are often
missing, invalidity may not have been included expressis verbis in many instances,
but may have been a presumed consequence. The lack of the invalidity clause in
some cases may be explained by the very perception of the law as being binding for
all, without the need for the legislator to annul agreements contrary to its terms, such
a sanction being considered superfluous and unnecessary. In other instances, the
invalidity clause may have been included in matters considered of particular
importance, in order to deter, ad hoc, future legal contestations as to which acts were
valid or not. Or, more simply, the invalidity clause contained only in some decrees

13 Beauchet, L. 1897:40, n. 4, tentatively suggests that Aristotle may be referring to the
difference between “une loi formelle (ob iniustam causam)” and “une loi d’ordre public.”
10 Arist. Rhet. 1376a-b: mept 8¢ v cuvBnkdv tocadtn 1OV Adyev ypiicic éotv ooy
ab&ewv A koBoipely, i motog motelv fi dmictovg—Edv pev ahtd Vrdpywot, ToToG
ki kuplog, €nl 88 100 dueioPfnrodviog Todvovtiov. ... | y&p cuvBfxn vorog éotiv
1810¢ kol kot pépoc, kol ol pév cuvBiikon od moodot ToV vouov kplov, ol ¢ véuot
T0¢ KaTo vopovg cuvBfikog, kol Shmg adtog 6 vouog cuvBikm Tic oty Mote doTig
AmioTel 1 dvoupel cuvBiKny Tovg vopovg dvorpel. 11 8¢ mpdrteton ToL TOAAL T@V
cuvolMoyudtoy kol To ékovola katd ovvBikog, ©ote dxdpov  yryvopéveov
dvoupelton 1 mpog dAANAovg ypela tdv dvBpdnov. ... mpdg 8¢ tovTOIC CKOMETY €l
EvovTio €6TL TIVL TOV YEYPOUUEVOY VOLOV T TOV KOWV®Y, KoL TOV YEYPOUUEV®V T TOTG
oikeioig §j tolg dAhotplolg, nettar el f} dAAog cvvONKag votépong 7 mpotépoc: 1
yop i Yotepon kOprot, dxvpor & od mpdtepa, f ol mpdrepon dpboi, ol & Votepon
AnotKecLy, Omotépmg &v i xpHoTov.
Todd, S. C. (1993:264-268 and 1994:138) argues that the lack of a clear doctrine of
contract together with the use of contracts as “persuasive supporting argument” would
allow a court to distinguish which contractual agreements were legally binding.
However, if a law explicitly declared such agreements invalid, proof of invalidity would
have been rendered easier.

16
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may be attributed to the diligence and forward thinking of the proposer of a specific
decree and to the circumstances surrounding its vote. This does not mean necessarily
that, in Greek law, the laws or decrees that did not include the invalidity clause were
considered a kind of lex imperfecta, left on purpose without a sanction.'® We cannot
be sure, for example, whether the law on testaments setting some exceptions (zAnv
fi) to the general rule, explicitly declared invalid testaments obtained through
improper influence or whether invalidity was only implied and further confirmed by
a court of law, when such an inheritance case was brought to a hearing.'® In case a
legal act was executed contrary to the general terms of the law, it seems that its
validity remained a matter open to interpretation, to be challenged before a court of
law. This left a wide margin for maneuvering by litigants, who could support their
claim that an act was valid or not, by interpreting both the law and the facts of the
case.'® The case of Hyperides’ Against Athenogenesyperides'® illustrates how
difficult it was to overlook the terms of a written contract, if an ad hoc rule of law
did not invalidate contracts concluded under dubious circumstances of honesty,'*® in
view of the general law on contracts attributed to Solon (Soo &v £tepog £tépw
opoloynon, kopo etvon).'”” Epikrates, who was fooled into taking over unspecified
debts incurred by the perfume business of a slave he bought from Athenogenes,'®®
argues that “unjust contracts” should not be binding (1& ye Sixono, & PéAtiote: 1o
8¢ un tovvovtiov dmoyopeder ph kOplo eivon), but in the absence of a specific

12 On the explanation given regarding the Roman prototype of a lex imperfecta, the lex
Cincia de donis et muneribus of 204 B.C., which prohibited donations exceeding a
certain amount, without invalidating those exceeding the limit and not permitting an
enrichment claim against the recipient, see Zimmerman, R. 1990: 699, “one did not want
to embarrass the leading circles of society by exposing them to court proceedings and the
concomitant publicity.”

1% Hyp. 3.17-18yperides: #t1 8¢ kol 6 mept 1@V Srodnkdv vopog TopamAiotog TovToIG
gotiv: xelevel yop €Eelvon 100 €ovtod SrotiBecBon Smag dv i BodAnton mAv A
Mpog évekey 1} vécou | povidv §| yovouki net@duevov §j vrd decpod fi VO dvdykng
kotoAneBévta. Smov 8¢ 008E mepl @Y orvTod 18iwv ai pn dikonon Srbiikon kOplod
elowy, i ABnvoyével ye kot TdV Eudv cuvBeuéve totadta Sel Khpio etvait; kod ey
Hév T1g g £otkev Tfi €ovtod yuvouki netBduevog drobnikag ypdyn Gxvpot Ecoviat..

164 On the method of interpretation, in this speech, of the few Athenian statutes regulating
contracts, by examining other laws in order to discover general principles and the intent
of the lawgiver, see Harris, E. 2000:47-54 [=2013(b):198-205].

19 Cohen, E. 2012:213-224.

1% Epikrates is accusing the defendant of trying to impose an unjust agreement to the
detriment of the laws ([ob 8¢ xal t]dg ddikovg cuvB[Nkag dEioig kpartely TévTwv] TV
vouwv). In order to refute his adversary’s expected argument on the law on contract
attributed to Solon (3o &v #tepog étépe Oupoloynom, Kkbplo eivar), he argues that
“unjust contracts” should not be binding, Hyp. Ath.10.23yperides.

' Hyp. Ath. 6.5-6yperides.

1% Cohen E. 2012:213-224.
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law'® vitiating agreements on account of fraud or concealment, he tries to establish
that “unjust” equals “illegal,” by referring to similar laws (v[épolg mapla]rAncrog)
that set a standard of “just” behavior expected in other transactions.'” Investing
statutory prohibitions with the sanction of invalidity may have come as a
development dictated by such procedural incidents, in legal cases where the rule of
law and general legal principles proved insufficient to effectively prohibit certain
unjust transactions or behaviors, and thus would be intended to facilitate proof in a
court of law. Plato is implying that agreements forbidden by law are to be non
actionable: “Touching agreements, whenever a man undertakes and fails to fulfill
his agreement—unless it be such as is forbidden by the laws or by a decree, or one
made under forcible and unjust compulsion, or when the man is involuntarily
prevented from fulfilling it owing to some unforeseen accident,—in all other cases of
unfulfilled agreements, actions may be brought before the tribal courts, if the parties
are unable to come to a previous settlement before arbitrators or neighbors.”""
Rendering thus legal acts already concluded against the terms of the law voidable
may have been an important legal development, although, in the absence of any
direct evidence, the means of procedure and any specific legal actions by which this

172

invalidation could be achieved or recognized are not clear. An example'” of such an
action may have been related to the above case of Epicrates in Against Athenogenes.
Epicrates, who has not yet paid the perfume shop’s creditors, but merely promised to
Athenogenes to undertake these debts,'”* seems to be launching before an Athenian

1% The fact that Epikrates, after stating that the law declares invalid the unjust agreements,
proceeds to quote statutes that are not directly relevant to his case, has been interpreted
as a proof that no statute of this wording existed (Késtle, D., 2012:193, 202, Aviles, D.,
2011:28-29). But, the existence of a general legal principle forbidding illegal agreements
(referred to also by Aristotle in Rhet. 1375b, 6 & dmoryopeber pun cvvtiBecBon mapd tov
vouov) is one thing; the (non) existence of a law forbidding an agreement as the one
concluded with Athenogenes, where the fraud claimed by the plaintiff consisted in the
lack of full disclosure by the seller of the amount of the slave’s debts the buyer was
fooled into promising to take over is something different. Even by contemporary legal
standards, such a behavior would fall under general legal principles forbidding
dishonesty and bad faith in transactions, even without a specific prohibition.

Such as laws on the sale of slaves, on marriage and testaments.

P1. Laws, 920d: 8oa. t1g v Oporoydv cuvBésBor um moif) kotd tog opoloylog, TANV
Gv av vopol amelpyoowv 1 yheopa, # tivog vmd adikov Procbeig dvdyrng
ouoloyfon, kol éav Gmd ToXNE GmpocdokiTon Tig dkmv KoALOR, Sikag eivor Tdv
GAMwv dtedodc Opohoyiog év Tolg PLAETIKOIGTY dikaig, £0v &v drotnTalg 1j yeltooy
#unpocBev un SOvovion StodldrrecBo.

Such as the law mentioned by Epicrates, Hyp. 3.16yperides: dALL TOGC pev dikolog
#yybag xuplog, T 8¢ un Sikadog dxdpovg kabictnoy.

For a discussion of the arguments concerning the invalidity of the agreement of
Demosthenes’ Against Olympiodorusemosthenes, see Carawan, E. M. 2006:361-374.
Hyp.3.7yperides: el 8¢ mpodunv @vfi xol mpdoetl, OpoAoynoog ovTd T Ypéo
dvodé€ecBan, mg 0vBevog GEor Gvta, S1d TO Ul mpoedévat, Kol ToLG TANPWOTOG TMV
épdvav év ouoroylg AaPav: Srep Enoinoev.
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court a preemptive legal action against Athenogenes,'” the object of which may
have been, not a dike blabes as the communis opinio has it, but a graphe bouleuseos

for the annulment of the contract.'”®
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